In the Matter of

[The Appellant]’
(hereinafter the “Player” or “Appellant”)

VS.

[a Continental Volleyball Federation]
(hereinafter “Continental Federation” or the “Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-04

Date: [date of the decision]

This is an appeal brought by the [the Player’s nationality] Player [the Appellant] against a
decision issued by the [Continental Federation] dated [date] regarding the match [number]
of the [Continental Federation’s Competition], sanctioning the Player for violent conduct

(hereinafter the “Decision”).

L. FACTUAL BACKGROUND

The following is an overview of the relevant facts of this case, listed in a summary manner
for the sake of brevity. However, the FIVB Appeals Panel notes that it has considered every

submission in the file thoroughly even if it has not been specifically addressed herein.

1 The Appellant is a professional volleyball player from [Player's Country]. He is [age]
years old and currently plays for [the Player’s Club] (hereinafter the “Club”).

2 The Respondent is the continental governing body for the sports of volleyball, beach
volleyball and snow volleyball in [Continent]. Its headquarters are located in [City,

Country].

3 For the avoidance of doubt, the Appellant and the Respondent are hereinafter referred

to as the “Parties”.

11n the interest of the protection of privacy, this is a redacted version of the decision. Any reductions are marked with [brackets].
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On [date], the club [Club 2] (hereafter the “[Club 2]”) hosted the match [number] of the
[Competition] — Men against the Club (hereafter the “Match”). After the Match, the first
referee, [First Referee’s name] (hereafter the “First Referee”), reported via email that
the Player had committed an offensive gesture towards him after the Match’s final
whistle. [Name], Education and Referee Coordinator of the Respondent, forwarded

the email to the Respondent’s legal department.

The Respondent’s Legal Chamber started investigating the incident and notified the
Player on [date] about its investigation, the alleged offence and his right to submit his

position.

On [date], the Player filed the following submission:

“Hello | read all the attachments but | want to say 1st of all there were no middle fingers
or bad words against the 1st refers, as you can ask all the officials delegates who was
there we were very disappointed because the referee made a lot of bad decisions
against our team as this was a quarter final game in [the Competition] | haven’t done
anything against the [Continental Federation] or FIVB regulation. | did not get even a
yellow card so this photo is just a moment when | was asking the referee how is

possible to make mistake like this best regard [the Appellant]”.

On [date], the Respondent’s Legal Chamber Secretariat submitted its report to the

President of the Legal Chamber, who concluded:

“One of the screenshots clearly shows a middle finger raised, just after the end of the
game, while the Player is walking towards the first referee. The Player denied the fact
but did not bring any counter evidence or argument. The screenshots and the video

footage look clear enough for the [Continental Federation] Office.”

Therefore, also on [date], the President of the Respondent’s Legal Chamber decided

the following:

“1) The case is submitted to the panel for a decision.
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2) The panel is composed by the Legal Chamber member [Member’s name]. [...] It will

be the remit of the panel to evaluate the video record and the testimonies.”

The Player was notified about the above decision by the Respondent’s Legal Chamber
Secretariat on the same day. The notification contained (1) a list of the alleged
offences, (2) a summary of the facts supporting the allegation, (3) a list of the
applicable sanctions, (4) the time limit to submit his position and (5) the composition

of the panel and any other relevant information.

The Player did not respond to such notification.

THE DECISION UNDER DISPUTE

On [date], the Respondent’'s Legal Chamber issued the Decision sanctioning the
Player with a two-match-suspension for violent conduct according to Article 6.3 para.
1 of the [Continental Federation] Disciplinary Regulations (“[Continental Federation]
DR”").

In relevant parts, the Decision read as follows:

“As stated in art. 6.3 [Continental Federation] Disciplinary Regulations the above-
mentioned facts have indicated aggressive behaviour from the Player during and after
the end of the match, which is an attitude displaying an improper use of emotional
force in order to intimidate the [Continental Federation] Official, in this case the first
referee.

[...]

The Player, as a captain in his team, had a specific duty to set an example in matter
of fair play, in particular for the youngest audience who watch a [Continental
Federation] match. It is clear that this kind of behaviour has a negative impact on the
[Continental Federation] Competition as well.

[...]

The Player denied the fact, however he did not explain why he was aggressively

pointing at the Referee or bring any counter evidence.

[.]
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In deciding on the reasonable and proportionate sanction(s) to be applied to the Player
for having breached article 6.3 of the [Continental Federation] DR, the Panel has
researched similar cases and rulings in the sport of Volleyball.

Of particular relevance is the FIVB Appeals Panel, dated from 2/6/2015 on the
Disciplinary Panel case 2014-01, dated from 12/12/2014, in respect of the conduct of
a coach.

[...]

Of patrticular relevance is also the CAS 2015/A)/4095, dated from 6/10/2015, which
was issued in respect of the same applicants. The key parts of that decision are as
follows:

[...]

“In the present case, the Sole Arbitrator finds no evidence to support an argument that
the respective sanctions (three-match suspension for the middle finger gesture and
seven-match suspension for the comments to the media) were ’evidently and grossly
disproportionate’. The gesture and the comments were made by an experienced
coach during or, in relation to, the FIVB’s flagship competition (the 2014 World
Championships). Neither the gesture nor the comments are denied, they clearly

damage the image of the FIVB and the sport of volleyball more generally.”

APPEAL BY THE PLAYER AGAINST THE DECISION

a) Proceedings before the FIVB Appeals Panel

On [date], the Appellant filed an appeal (hereinafter the “Appeal”’) against the

Decision.

On [date], the Appellant sent the proof of payment of the administrative fee to the
correct bank account (a first payment had been made to the FIVB’s former bank

account).
On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the Player’s

Appeal Brief and of the payment of the administrative fee and invited the Respondent

to file its answer by no later than [date].

Page 4 of 5



16

17

18

19

20

21

22

23

On [date], the Respondent filed an unsigned copy of its Answer along with its relevant

exhibits (hereafter the “Answer”).

On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the
Respondent’s unsigned Answer and fixed a deadline for the submission of a signed

Answer by no later than [date].

On [date], the Respondent filed a signed copy of its Answer.

On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the
Respondent’s signed Answer, informed the Parties about the composition of the FIVB
Appeals Panel and indicated that the Panel would deliberate on the case shortly based

on the Parties’ written submissions.

b) Positions of the Parties

The position of the Appellant can be summarized as follows:

The Decision is factually imprecise in that it does not specify “what aggressive gesture
was made to the first Referee” nor “whether the ‘middle finger was shown to the

referee or to third person” (sic).

The evidence supporting the Decision is insufficient and it has not been established
that the Appellant’s behaviour violated the dignity of the FIVB or the [Continental
Federation]. In particular, the report of the relevant delegate does not include any
record of such incidence and the Player did not receive a yellow card from the First
Referee to whom the gesture was allegedly addressed. Moreover, the Decision is
based on screenshots which could have caught anybody’s hand in any position. Even
if it were established that the Appellant had made an indecent gesture, it is not clear

to whom he made such gesture.
The Respondent did not meet its burden of proof as it did not bring forward any witness

statement other than those of the First Referee, who caused tension during the Match,

and of [the Education and Referee Coordinator of the Respondent].
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The Decision was issued in breach of Article 9.3 of the [Continental Federation] DR
as the Player did not receive any notification and the Respondent “didn’t find for
necessary to inform [him] for any other relevant information about the case” (sic).

Consequently, the Appellant’s right to a fair trial has been violated.

In the event that the FIVB Appeals Panel rules against the Appellant, the two-match
suspension should be deemed disproportionate in light of the relevant jurisprudence

and circumstances:

e The Appellant was whistled at and provoked by the spectators during the entire
Match;

e The conduct in question took place at the end of the Match;

¢ As captain of his team, the Appellant was entitled to talk to the First Referee during
the Match;

The Request for Relief of the Appellant was as follows:

¢ Annulment of the Decision;
o Alternatively, reduction of the sanction to the minimum possible;
e Suspension of the execution of the Decision until the decision of the FIVB Appeals

Panel is issued.

The position of the Respondent may be summarised as follows:

During the golden set of the Match, when the score was 13-11 in favour of the [Club
2], one of the Club’s players made an attack but the ball landed outside the playing
surface. This created a very tense atmosphere as the Club’s players thought that a
player of the [Club 2] had touched the ball before it landed outside the playing surface.
From this moment, the Appellant was very aggressive and shouted vigorously at the

referees, the scorer’s table and the coach of the [Club 2].

At the end of the Match, the Appellant made an offensive gesture with his middle finger
towards the First Referee. This is evidenced by the testimonies of the First Referee

and of the supervisor, [the Supervisor's name] (hereafter the “Supervisor”), which
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stated that the Appellant was aggressive towards the First Referee, refused to shake
hands and instead made the indecent gesture. Additionally, the offensive gesture can
be seen in the video footage and on the screenshot from such footage provided by the
Respondent and is mentioned also in the report from [the Education and Referee

Coordinator of the Respondent].

Both the report from [the Education and Referee Coordinator of the Respondent] as
well as the video footage clearly demonstrate that the Appellant’s middle finger gesture

was addressed to the First Referee and not to a third person.

The Appellant was aware of his behaviour during and after the Match and of the

consequences of any breach of the [Continental Federation] DR.

Therefore, the Respondent requested to dismiss the appeal.

c) APPELLANT'S REQUEST TO SUSPEND THE EXECUTION OF THE
DECISION

In his Appeal, the Appellant requested to suspend the execution of the Decision until

the decision of the FIVB Appeals Panel.

However, the Appellant did not submit any arguments in support of this request.

Article 31.3 of the 2019 FIVB Disciplinary Regulations 20192 (“2019 FIVB DR”) reads

as follows:

“The appeal does not have a suspensory effect, unless otherwise decided by the
AP. In urgent cases, the AP Chairperson may decide to stay the execution of the
decision appealed against pending a decision by the AP on the suspensory effect
of the appeal. Prior to taking its decision, the AP may invite the respondent to
submit its position.”

Under well-established CAS jurisprudence?®, when examining a request for provisional

measures, an arbitrator should examine three criteria: 1) whether the party requesting

2|n accordance with general procedural principles, the relevant regulations applicable for procedural purposes
are those in force at the time that the action was commenced, i.e. the Appeal was filed.
3 See ex multis CAS 2020/A/6796.
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the provisional measures can demonstrate irreparable harm if the provisional
measures are not granted; 2) whether the party requesting the provisional measures
can demonstrate a sufficiently high likelihood of success on the merits, and 3) whether

the interests of the requesting party outweigh those of the responding party.

The FIVB Appeals Panel finds that it is appropriate to apply these requirements also
to a request under Article 31.3 of the 2019 FIVB DR.

In the present case:

e The Appellant has not demonstrated any irreparable harm should the execution of
the decision not be suspended. He failed to provide any information in this respect.

o Also, the Player has not demonstrated a sufficiently high likelihood of success on
the merits. In particular, in light of the evidence submitted by the Respondent with
its Answer, it was more likely than not from the outset of the case that the Appellant
did in fact show his middle finger to the First Referee during the Match;

o Finally, the Appellant has not demonstrated that his interests outweigh those of
the Respondent. Again, the Appellant failed to provide any information in this

respect.

Therefore, the FIVB Appeals Panel did not grant the requested stay of execution at the time,

and herewith formally dismisses such request.

Iv.

39

40

ADMISSIBILITY OF THE APPEAL BY THE APPELLANT

In accordance with general procedural principles, the relevant regulations applicable

for procedural purposes are those in force at the time that the action was commenced.
The FIVB Appeals Panel notes that the Appeal was filed with the FIVB Appeals Panel

Secretariat on [date] when the 2019 FIVB DR were still in force. Consequently, the

FIVB Appeals Panel finds that the admissibility of the Appeal (and other procedural
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issues such as, for example, allocation of costs) shall be examined based on the
criteria set forth in the 2019 FIVB DR.“.

a) FIVB Appeals Panel Competence: Pre-requisites

The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled
for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the
Appellant must:

i. file the appeal within fourteen (14) days of notification of the decision
(Article 31.1 of the 2019 FIVB DR); and
i. pay an administrative fee of CHF 2’000 (Article 31.2 of the 2019 FIVB DR).

The Appellant filed an appeal with the FIVB Appeals Panel on [date], i.e. thirteen (13)
days after receipt of the Decision on [date]. Moreover, the Appellant paid the
administrative fee whose receipt on [date] was confirmed by the FIVB Appeals Panel

Secretariat on [date].

In light of the above, the FIVB Appeals Panel is satisfied that the Appellant complied
with the requirements of Article 31.1. and 31.2 of the 2019 FIVB DR.

b) FIVB Appeals Panel Competence: General principles
The FIVB Appeals Panel is competent to hear appeals filed by an affected party
against decisions of the FIVB'’s bodies or the Confederation’s bodies (Article 30.1 of

the 2019 FIVB DR). In the present case, it is undisputed that:

i. the Appellant, having received a two-match suspension, is an affected party
within the meaning of Article 30.1 of the 2019 FIVB DR.

4 For the sake of completeness and transparency, the FIVB Appeals Panel informs that there have been no
changes to the admissibility requirements with regards to appeals against decisions by FIVB bodies or
Confederations bodies between the 2019 FIVB DR and the 2022 FIVB DR. Merely, the numbering of the
regulations has changed.
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i. the Decision was issued by a Confederation body within the meaning of Article
30.1 of the 2019 FIVB DR, the [Continental Federation] being a Confederation
of the FIVB (Article 2.10.1.2 of the FIVB Constitution).

In light of the above, the FIVB Appeals Panel appears to be, on a prima facie basis

only, competent to hear the appeal filed by the Appellant against the Decision.

c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederations

bodies may be appealed.

However, the FIVB Appeals Panel is satisfied that the restrictions set forth in Articles
28.6 and 30.2 of the 2019 FIVB DR do not apply in the present case because the
appeal neither concerns a reprimand nor a warning nor a fine in an amount of less

than CHF 5’000 nor a referee’s decision.

In light of the above, the FIVB Appeals Panel is satisfied that it is competent to hear

the appeal filed by the Appellant against the Decision.

THE FIVB APPEALS PANEL DECISION

The FIVB Appeals Panel shall (a) decide on the law applicable to the present dispute

before (b) examining the merits of the decision.

a) The Law Applicable to the Appeal

Neither of the Parties made any express arguments regarding the law applicable to

the merits of this dispute.

In view of this, the FIVB Appeals Panel finds that the regulations by [Continental

Federation] and FIVB shall apply primarily and Swiss law subsidiarily.
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i)

i)

The subsidiary applicability of Swiss law ensures that there is consistency in the
applicable law throughout the entire appeals procedure defined in the FIVB
Disciplinary Regulations, i.e. an appeal before the CAS. It is clear from Article R58 of
the Code of Sports-related Arbitration that Swiss law would be applied. The CAS
confirmed this approach in a previous appeal against a FIVB Appeals Panel decision
and found that Swiss law applied subsidiarily (CAS 2015/A/4095, para. 58). Plus, the
FIVB Appeals Panel observes that Article 1.2 of the 2019 FIVB DR explicitly states

that Swiss law shall be applicable to the merits.®

The FIVB Appeals Panel highlights that the Decision was issued on [date] based on
the [Continental Federation] DR, in the versions in force at the time. Therefore, it is

the 2019 edition of the aforementioned Regulations that shall apply.

b) Merits

With regard to the merits, the FIVB Appeals Panel must then determine whether i) the
Appellant’s right of defense and right to a fair trial have been complied with and ii) the

Appellant was lawfully sanctioned by the Respondent.

The Appellant’s right of defense, respectively right to a fair trial

According to the Appellant, the Respondent violated the Appellant’s right of defense
by not notifying him about the opening of investigations according to Article 9.3 § 2 of
the 2019 [Continental Federation] DR and not providing him with the information

relevant to the case.
Such argument, however, must be disregarded for the simple reason that the
Appellant has responded to the notification of [date]. In that case, however, he cannot

now claim that he was not informed.

Sanction of the Appellant by the Respondent

> For the sake of completeness and transparency, the FIVB Appeals Panel informs that there have been no
changes to the FIVB Disciplinary Regulations between 2019 and 2020 with regard to Article 1.2.
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The key question of the present dispute is whether the sanction imposed by the
Respondent on the Appellant was lawful, i.e. in line with the applicable law as outlined

before (see section (a) above).

Article 6.3 of the 2019 [Continental Federation] DR reads as follows:

“§1 Any action, attitude or public statement displaying an improper use of physical or
emotional force in order to injure, intimidate or defame the [Continental Federation],
its guests or any of the persons mentioned in article 2.1 is an offence.

§2 The offence is sanctioned as follows:

a. By a sanction applying for a major offence,

b. By the forfeit of the match for the team held responsible of the public's conduct,
when such conduct irremediably compromises the normal course of a match,

c. By, at least, the repeal of the right to participate to one or more matches of a
[Continental Federation] competition for the Official or Player who committed the
offence.”

Article 2.1 of the 2019 [Continental Federation] DR provides, in relevant parts, as

follows:

“These regulations apply to the following persons:

[...]
e. The Officials
f. The Players,

[...I”

Based on the evidence before it, in particular the video footage as well as the
screenshot taken from such footage forwarded by the Respondent under Annexes 2
and 3 of its Answer, the FIVB Appeals Panel is convinced that the Appellant committed
violent conduct within the meaning of Article 6.3 of the 2019 [Continental Federation]
DR. The screenshot and the video footage (at 1:42:25) clearly demonstrate that the

Appellant showed his middle finger to the First Referee.

The Appellant did not succeed in rebutting this finding, which the FIVB Appeals Panel

considers to be based on credible evidence.

First, the Appellant not having received a yellow card does not prove that he did not
commit violent conduct. This holds true in particular as the Appellant's conduct at issue

took place after the end of the Match.
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Secondly, the Appellant errs in that he alleges screenshots could catch “anybody’s
hand in any position”. The screenshots forwarded by the Respondent clearly displayed
the Appellant's shirt number, rendering him identifiable, as well as his middle finger

gesture. Moreover, the gesture was undoubtedly pointed towards the First Referee.

Thirdly, the FIVB Appeals Panel finds the evidence submitted by the Respondent to
be credible. In this respect, the Appellant cannot succeed with his argument that the
witness statements of the First Referee and [the Education and Referee Coordinator
of the Respondent] are not reliable. The mere fact that witnesses have a close
connection to the event and to one of the parties involved in the dispute does not
render them untrustworthy per se. Instead, it is for the adjudicating body to take such
circumstances into account when assessing the evidence. The FIVB Appeals Panel
finds that the witness statements are confirmed by the video footage and screenshots
and therefore sees no reason to doubt their credibility. In any case, even if the FIVB
Appeals Panel were to disregard the witnesses, it would still be convinced, based on
the video footage and screenshots alone, that the Respondent did in fact show his

middle finger to the First Referee.

Lastly, the FIVB Appeals Panel notes that the Appellant did not provide any evidence
himself that could cast any doubt on the evidence provided by the Respondent,

although he had the possibility to do so on several occasions.

The Respondent sanctioned the Appellant with a two-match suspension. The FIVB

Appeals Panel deems such sanction to be appropriate.

The Respondent considered that in a similar case before the FIVB Appeals Panel (AP
2014-01) the offender was sanctioned with a three-match suspension. Contrary to the
Appellant's submission, it is of no relevance that he allegedly was provoked and
whistled at during the Match. Being a professional volleyball player, the Appellant

should have sufficient self-control not to take out his frustration on others.

The above finding is not changed by the fact that, as the captain of his team, the
Appellant was entitled to talk the First Referee during the Match. The sanction was not
imposed because of the Appellant talking to the First Referee, but because of him

showing his middle finger. In fact, precisely because the Appellant was the captain of
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his team, his behavior on and off the court is meant to set a good example for his
teammates. Therefore, if at all, a higher standard of behavior could be expected of the

Appellant.

COSTS

The FIVB Appeals Panel notes that Article 31.2 in fine of the 2019 FIVB DR provides
that the administrative fee can be reimbursed if a party prevails. In the present case,
the Appellant did not prevail on his appeal. Consequently, the FIVB Appeals Panel

finds that it cannot reimburse the administrative fee paid by the Appellant.

The FIVB notes that there is no provision in the 2019 FIVB DR with regard to legal
costs which allows for the FIVB Appeals Panel to attribute said costs to a specific
party. Consequently, the FIVB Appeals Panel finds that the Appellant and the

Respondent shall bear their own legal costs.
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VIl. FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

The appeal filed by [the Appellant] is dismissed;

The [Continental Federation] decision dated [date] is confirmed,;
No reimbursement of the administrative fee shall be granted;
Each party shall bear their own legal costs and

o O bd =

Any other requests for relief are dismissed.

Lausanne, [date of the decision]

Ms. Damaris Young
Chairperson

Ms. Emba Wun Man Leung Mr. Jorge Granja Cobos
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

e Article 32 of the 2019 FIVB DR which provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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