In the Matter of

[The Appellant]’
(hereinafter: "the Appellant"/ "the Club")

VS.

[a Continental Volleyball Federation]
(hereinafter: "the Respondent" / "Continental Federation")

DECISION
of the FIVB APPEALS PANEL in the Case [year]-02

This is an appeal brought by [the Appellant] against the [Continental Federation] decision
dated [date] imposing financial sanctions on the Club of EUR 30'000 for failure to fulfil the
requirements for the number of Players in the team delegation and EUR 2'100 for failure to

attend a meeting, event or match (hereinafter the "Decision").

l. FACTUAL BACKGROUND

1 The following is an overview of the relevant facts of this case, listed in a summary
manner for the sake of brevity. However, the FIVB Appeals Panel notes that it has
considered every submission in the file thoroughly even if it has not been specifically

addressed herein.

2 The Club was enrolled for the [year-year] edition of the [Continental Federation]
Volleyball Cup - Women (hereinafter "[Continental Federation] Cup") conducted by the
Respondent. The Club played its first match of the [Continental Federation] Cup, i.e.
match No. [number], against [Club 2] in [Club 2 Place and Country] on [date]
(hereinafter the "Match").

3 The Supervisor of the Match, [Supervisor's name], informed the [Continental
Federation] that "the [Appellant] had only 6 licensed players with them" and "in the 3rd
set, [the Appellant] player n°7 was injured and the team was incomplete for the set and

the match".

" In the interest of the protection of privacy, this is a redacted version of the decision. Any reductions are marked with

[brackets].
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The [Continental Federation] took note of this alleged breach of the [Continental
Federation] Volleyball Competitions Regulations (hereinafter the "Regulations”) by
the Club and on [date], the [Continental Federation] Secretariat sent a notice
(hereinafter the "Notice") regarding the same and asked the Club to reply within one
week i.e. before [date]. The Notice also indicated that a failure to submit a reply
before the mentioned deadline will be considered as a waiver by the Club to
exercise the right to be heard and that the [Continental Federation] may decide on
this matter on the basis of the record as it stood.

On [date] and [date] (based on an extended deadline), the Club submitted various
documents in response to the Notice.

On [date], the [Continental Federation] issued the Decision imposing financial
sanctions on the Club.

THE DECISION UNDER DISPUTE

On [date], the [Continental Federation] issued the Decision, which stated, in

essence, the following:

a. The [Continental Federation] found that it was competent to issue the
Decision. The Legal Chamber of the [Continental Federation] has the
exclusive competence to apply the [Continental Federation] Disciplinary
Regulations. This power was delegated by the [Continental Federation]
Legal Chamber to the Secretariat in all cases where only a financial
sanction applies to a specific offense.

b.  The [Continental Federation] found that during the Match, the Club's team
delegation breached the [Continental Federation] Regulatory Framework
and damaged the reputation of the [Continental Federation] Cup
competition.

C. The [Continental Federation] indicated that the Club, by registering to
the competition, was bound to respect the [Continental Federation]
Regulatory Framework in effect for that season.

d. The [Continental Federation] observed that in the event that a club
seeks any clarification in relation to a regulation, the only competent
body to contact is the [Continental Federation] office. In this case, the

only official reply from the [Continental Federation] with r%gard to thls
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issue was given by [Name].

e. The [Continental Federation] Collective License is the first step to gather all
the Player licenses, while the regulation on a "Team Delegation" (Article
21.2) specifies, inter alia, the minimum and the maximum number of
players composing the team.

f. The [Continental Federation] underlined the importance of the principle
of specialia generalibus derogant, i.e. that a special regulation - in this
case, the regulation about the "Team delegation" - overrides a general
regulation.

g. Considering the gross violation of the [Continental Federation] Regulatory
Framework and that the match had to be stopped, the [Continental
Federation] decided to impose financial sanctions of EUR 5'000 per
player, i.e. EUR 30'000 in total for the failure to fulfill the number of
players in the team delegation.

h.  The Club's team arrived at the venue of the Match only on the match day
and not a day prior to it as required under Article 54 para. 1 of the
Regulations.

i. The [Continental Federation] found that the Club did not produce any
"Force Majeure" element and decided to impose financial sanctions of
EUR 2'100 for "failure to attend the meeting, event or match".

The [Continental Federation] also reminded the Club that the Decision could be
appealed before the FIVB Appeals Panel within 14 days according to Article 9.6 of
the [Continental Federation] Disciplinary Regulations.

APPEAL BY THE CLUB AGAINST THE DECISION
a) Proceedings before the FIVB Appeals Panel

On [date], the Club filed an appeal against the Decision. The Appeal was recorded
as Case AP [year]-02.

On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the Appeal
and set a deadline for the payment of the administrative fee by the Club.

On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the payment
of the administrative fee and invited the [Continental Federation] to file its Statement

of Defense by no later than [date].
Page 3 of 4



12

13

On [date], the [Continental Federation] filed its Statement of Defense. On [date], the
FIVB Appeals Panel Secretariat acknowledged receipt of the [Continental Federation]'s
Statement of Defense and informed the Parties of the composition of the Appeals
Panel. In the same communication, the FIVB Appeals Panel Secretariat informed the
Parties that the Appeals Panel would deliberate on the case shortly based on the

Parties' written submissions.

b) Positions of the Parties

The position of the Club may be summarized as follows:

» The Club disputes the amount of the financial sanction.

» The Club is a sport association whose members are either amateurs or
volunteers. The Club's annual budget is solely used for compensating players
and covering expenses incurred by matches and related to federations.

« Prior to the Match, the Club submitted the list of players for the Match in
accordance with Article 20.4, in particular para. 3, of the Regulations, i.e.
Form No. 4 containing 12 players and, later, Form No. 9 containing 11
players. Article 21.2 of the Regulations is subject to interpretation and does
not clearly indicate the minimum number of players required. [The
Supervisor's name], the supervisor of the return fixture against [Club 2], was
contacted by the Club to know whether there was such a minimum
requirement. [The Supervisor] confirmed that the relevant minimum was 7
players. Based on this statement, the Club organised the relevant travel for 7
players.

+ A few days before the Club's departure for the Match, it was informed that a
minimum of 12 players declared for the Match was required. The Club
completed Form No. 9bis including its additional players. However, this form
was never validated by the [Continental Federation]. Consequently, the Club
was obliged to attend the Match with only 7 players.

* The alleged failure to attend a meeting, an event or a match due to not having
respected the timeframe of arrival was due to the inevitable constraints
related to flight schedules, time for commuting between [domestic] cities,
competition schedules (match played in [Place and Country], [date]) and

the [Club 2] refusal to reschedule the Match. Consequently, the failure was
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not made in bad faith.
* The Request for Relief of the Club was as follows:
"Based on all information above-mentioned, It asked to the
Commission to show understanding and revise the decision made by
the [Continental Federation] in order to apply the minimum penalty

according to the regulatory.”

14  The position of the Respondent can be summarized as follows:

+ The Regulations apply to all clubs registered with the [Continental Federation]
regardless of their legal status. The Club - who also plays in the [Appellant’s
Country] professional league and has played in the prestigious [Continental
Federation] Cup - signed up for a [Continental Federation] competition with the
knowledge that a breach of [Continental Federation]'s regulations would be
sanctioned.

* The Club misunderstood the Regulations. Based on a semantic reading of
Article 21.2 of the Regulations, a participant shall have a minimum of 12
players for the [Continental Federation] Volleyball Cup and a maximum of 14
players.

* Form No. 09 contains the list of all the players of a club including both those
who do and do not have a [Continental Federation] license. The players
without a license are drawn to the attention of the club. This was also done in
the case of the Club, which had 11 players with a [Continental Federation]
license on the 09 Form and 7 players without a license.

*+ Form No. 09bis contains only those players who have a license and will take
part in the actual match. The [Continental Federation] usually confirms this
form, provided the club 'closes' it in the system, which submits it to the
[Continental Federation]'s approval. The Club only registered 6 players on its
09bis Form and did not close it in the system, which prevented the [Continental
Federation] from confirming it.

* The duty to register players on the relevant forms lies with the Club, which
accepted this by registering to participate in the [Continental Federation] Cup
on [date].

« The Club relied upon the information provided by [the Supervisor].
However, [the Supervisor] was not the supervisor for the Match. Moreover, the
relevant [Continental Federation] regulations assign this competence to the

"Secretariat". Consequently, the Club did not contact the competent body until
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"a few days before the departure" which is when it was correctly informed that a
minimum of 12 players was required.

» The Club is an experienced professional club and cannot justify its failures by
a "good faith" argument.

+ The Club's financial sanction was determined according the gravity of the
failure in accordance with the relevant provision of the Regulations. The Club's
failures caused the cancellation of the Match, which is an unprecedented event
and caused reactions from the media.

+ The Respondent seeks the dismissal of the Appeal.

ADMISSIBILITY OF THE APPEAL

The FIVB Appeals Panel notes that the FIVB Disciplinary Regulations 2018, which
were approved by the FIVB Board of Administration on 4 May 2018 and entered into
force on 1 June 2018, apply to the admissibility of the appeal by the Club.

Additionally, the FIVB Disciplinary Regulations 2018 will also guide the FIVB Appeals
Panel with regards to any other procedural issue related to the present proceedings

(e.g. allocations of costs).

a) FIVB Appeals Panel Competence: Pre-requisites

The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled
for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the
Club must:

i file the appeal within fourteen (14) days of notification of the decision
(Article 31.1 of the FIVB Disciplinary Regulations). The Club filed an appeal with
the FIVB Appeals Panel on [date] i.e. less than fourteen (14) days after receipt of
the Decision on [date]; and

ii. pay an administrative fee of CHF 2'000 (Article 31.2 of the FIVB Disciplinary
Regulations). The Club paid the administrative fee within the deadline set by the
FIVB Appeals Panel Secretariat. The FIVB Appeals Panel Secretariat confirmed

receipt of the administrative fee on [date].

In light of the above, the FIVB Appeals Panel is satisfied that the Club complied with

both requirements.
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b) FIVB Appeals Panel Competence: General principles

The FIVB Appeals Panel is competent to hear appeals filed by an affected party
against decisions of FIVB bodies or Confederation bodies (Article 30.1 of the FIVB
Disciplinary Regulations 2018). In the present case, it is undisputed that:

i. the Club is an affected party within the meaning of Article 30.1 of the FIVB
Disciplinary Regulations 2018. The Respondent imposed certain financial
sanctions on the Club; and

ii. the Decision was issued by a Confederation body within the meaning of Article
30.1 of the FIVB Disciplinary Regulations 2018. The Respondent is the
[Continental Federation] and the Decision states that it was issued by the
Respondent's Managing Director, apparently on behalf of the [Continental
Federation] Secretariat, which is empowered by the Legal Chamber to decide
cases under the [Continental Federation] Disciplinary Regulations where only a

financial sanction applies.

In light of the above, the FIVB Appeals Panel appears to be, on a prima facie basis

only, competent to hear the appeal filed by the Club against the Decision.

c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederations

bodies may be appealed.

The FIVB Appeals Panel is satisfied that the restriction set forth in Articles 28.6 and
30.2 of the FIVB Disciplinary Regulations 2018 does not apply in the present case
because the appeal does not concern a fine in an amount of less than CHF 5'000 or

a referee's decision.

In light of the above, the FIVB Appeals Panel is satisfied that the FIVB Appeals Panel

is competent to hear the appeal filed by the Club against the Decision.

THE APPEAL PANEL DECISION

The FIVB Appeals Panel shall a) decide whether the Club violated the relevant

provisions of the Regulations and b) decide whether the amount of the sanctions
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imposed through the Decision based on the alleged mitigating circumstances.

a) Violation of the Regulations

The FIVB Appeals Panel notes that in the Decision, the [Continental Federation] found
that the Club violated the provisions of Article 21.2 para. 5 and Article 54 para. 1 of the
Regulations. At this stage, it is pertinent to note that the Club has not specifically
sought a reversal of the said finding of violation of the Regulations. The relief sought by
the Club, through the present proceedings, is that of reduction of the amount of the
sanctions imposed on it. However, since the Club has raised certain arguments in its

Appeal regarding the violations, the FIVB Appeals Panel shall examine this issue.

The Club argues that Article 21.2 of the Regulations is subject to interpretation as the
minimum number of players is not clearly indicated. As such, the Club claims that the
minimum number contained in Article 20.4 para. 3 (ten players) should be considered.
However, the Club also admits that it did not respect the Regulations as it was misled
by its misinterpretation of the relevant provisions. The Club further states that the
[Continental Federation] did not validate Form No. 09bis that the Club filled.

The [Continental Federation] states that the Club misunderstood the Regulations. The
[Continental Federation] has sought to clarify the relevant provisions of the Regulations
and stated that the minimum number of players that the Club had to register for the
Match was twelve. The [Continental Federation] further clarified the purpose of the
different forms that the participating teams are required to submit and stated that Form
No. 09bis is the one that reflects the players who will participate in the specific match.
The [Continental Federation] explained that Form No. 09bis is usually confirmed by the

[Continental Federation].

The [Continental Federation] stated that the Club only submitted eleven licensed
players in Form No. 09 and six licensed players in Form No. 09bis. Further, the
[Continental Federation] submitted that the Club did not "close" Form No. 09bis and
because of this, the [Continental Federation] could not validate or confirm it. The
[Continental Federation] argued that it is the Club's obligation to register the necessary

number of players and fill the relevant forms as per the Regulations.

The FIVB Appeals Panel does not find any merit in the arguments made by the Club.
Article 21 of the Regulations deals with the provisions applicable to the team

delegation of all participants of a [Continental Federation] competition. Article 21.2
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para. 1 provides a table containing the number of individuals of different categories that
a team delegation can have depending on the specific competition. As per Article 21.2
para.5, the participating team should have the minimum number of players mentioned
in the said table contained in para. 1. In the present case, since the Club was
competing in the [Continental Federation] Cup, the minimum number of players

required in the team was twelve as per the aforesaid provisions.

The question that arises to determine whether a violation of Article 21.2 para. 5 of the
Regulations was committed, is whether the Club's team for the Match contained 12
players. The FIVB Appeals Panel notes that it is a matter of record that the Club's
team delegation for the Match contained only six players with an FIVB license. The
FIVB Appeals Panel further notes that even if the Club's arguments were assumed to
be correct, namely that it came with seven players (instead of six) and that the
[Continental Federation] Regulations required ten players (instead of twelve), the Club
would still be in violation of the Regulations. As such, the FIVB Appeals Panel finds
that the Club violated Article 21.2 para. 5 of the Regulations.

The FIVB Appeals Panel shall now consider the second provision that the Club has
allegedly violated, i.e. Article 54 para. 1 of the Regulations. This provision, inter alia,
provides the time when the team delegation has to arrive for any match. Read with
Article 54 para. 2, the provisions mandate that the team delegation should be present

in the competition venue before 20:00 hrs. on the day before the match.

The FIVB Appeals Panel notes that it is a matter of record that the Club's delegation
arrived at the venue of the Match only on the date of the Match. The Club also accepts
that it did not respect the time of arrival provided in the Regulations. As such, the FIVB

Appeals Panel finds that the Club violated Article 54 para. 1 of the Regulations.

Based on the above findings, the FIVB Appeals Panel confirms the [Continental
Federation]'s finding that the Club violated Article 21.2 para. 5 and Article 54 para. 1 of

the Regulations.

b) Reduction of the sanction

The FIVB Appeals Panel notes that the Club has cited various mitigating factors with
respect to the violations of the Regulations that it has committed. The Club seeks a

reduction of the sanction imposed based on these mitigating factors and argues that
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its violations of the Regulations were not made in bad faith.

At the outset, the Club claims that it is a sport association whose members are either
amateurs or volunteers. The Club states that its annual budget is solely used for
compensating players and covering expenses incurred by matches and related to

federations.

With respect to the violation of Article 21.2 para. 5 of the Regulations, the Club has
submitted that the Club relied on certain statements made by the supervisor of the
return game against [Club 2], [the Supervisor]. The Club claims that [the Supervisor]

indicated that the minimum number of players required for the Match was only seven.

With respect to the violation of Article 54 para. 1 of the Regulations, the Club has
submitted that it faced difficulties in travelling to [Club 2 Place and Country] where the
Match was to take place. The Club submitted that the city of [Club 2 Place] is not
directly linked to an airport and as such, the Club had to travel to [another Place],
[Club 2 Country] and then reach [Club 2 Place] from there. The Club states that there is
a distance of 177 kilometers and three stopovers between [the other Place] and [Club 2
Place]. The Club submitted that it had requested [Club 2], its opponent, to reschedule
the Match but they denied the request.

The [Continental Federation] states that the Club cannot justify its failures with a good
faith argument. The [Continental Federation] argues that being a club that has
competed in a professional volleyball league for many years, the Club has to be
aware of the various obligations that arise when participating in such competitions. The
[Continental Federation] also states that the Club specifically agreed, in its registration
form, to abide by the [Continental Federation] Regulatory framework including the
[Continental Federation] Disciplinary Regulations, which state that an offence may be

sanctioned even if committed unintentionally or negligently.

With regard to the Club's communication with [the Supervisor], the [Continental
Federation] stated that as per the Regulations, it is the [Continental Federation]
Secretariat that is competent to provide assistance to participating clubs and not any
match supervisor. In fact, the Club was informed by the [Continental Federation]
Secretariat about the correct minimum number of players required a few days before
the Match. The [Continental Federation] submits that the Club wrongly relied on the

information given by [the Supervisor].
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The [Continental Federation] finally states that due to the violations committed by the
Club, the Match was cancelled. This was an unprecedented event, which damaged the
reputation of the [Continental Federation] Cup competition and the sport of volleyball.
As such, the [Continental Federation] argues that the highest possible sanction is

appropriate in this case.

The FIVB Appeals Panel notes that as per Article 165 para. 1 of the Regulations, the

amount of a financial sanction is determined by:

a. The relevant [Continental Federation] competition in which the failure

happens,

b. The level of the [Continental Federation] Competition in which the failure

happens,
C. The gravity of the failure,
The minimum and maximum amounts mentioned in the table given in

para. 2

The table provided in para. 2 of the same provision indicates that the minimum amount
for failure to attend a meeting, event or match is 350 EUR and the maximum amount
is 2'100 EUR. Similarly, for failure to fulfil the number of players in the team delegation,
the minimum amount is 1'500 EUR per player and the maximum is 5'000 EUR per

player.

The FIVB Appeals Panel has considered the various factual circumstances presented
by the Club as mitigating factors for its violations. The FIVB Appeals Panel notes that
although the Club's complicated schedule may have affected the appropriate
compliance and fulfilment of its obligations, this cannot attenuate, in and of itself, the

sanctions imposed or be seen as a reason for exemption or waiver, dura lex sed lex.

However, the FIVB Appeals Panel finds that even though the [Continental Federation]
claims that the violations committed by the Club were serious, as the Match had to be
cancelled, the FIVB Appeals Panel finds that imposition of the maximum sanction
amounts in this case was not justified. The FIVB Appeals Panel is of the opinion that
the Regulations have provided a range of amounts instead of fixed amounts so that the
sanction amount imposed can be flexible depending on the other factors as provided in
Article 165 para 1 of the Regulations. The FIVB Appeals Panel finds that the violations
in the present case are not of sufficient gravity to warrant imposition of the maximum

amounts prescribed.
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Accordingly, based on the above discussed factual circumstances of the present case,
the FIVB Appeals Panel finds that the Decision must be revised to the limited extent
of reducing the amount of the sanctions imposed by the [Continental Federation] in the
Decision. As such, the FIVB Appeals Panel reduces the amount of the sanctions

imposed on the Club as follows:

a. For violation of Article 21.2 para. 5 of the Regulations: 2'500 EUR per
player not registered, i.e. a total amount (for six players) of 15'000 EUR;
and

b. For violation of Article 54 para. 1 of the Regulations: 1'250 EUR.

The FIVB Appeals Panel has decided to revise the sanctions, as above, after
considering the relevant competition ([Continental Federation] Cup) in which the failure
occurred, the level of the competition (Round of 32) at which the failure occurred, the
gravity of the failure and the minimum and maximum amounts of sanctions mentioned

in the Regulations.
SUMMARY

The FIVB Appeals Panel finds that the Club's appeal is partially upheld and the amount

of sanctions imposed in the Decision are revised.

COSTS

The FIVB Appeals Panel notes that Article 31.2 in fine of the FIVB Disciplinary
Regulations 2018 provides that the administrative fee can be reimbursed if a party
prevails. In the present case, the Club has partially prevailed on its appeal insofar as
the sanction imposed has been reduced by approximately 50%. Consequently, the

FIVB Appeals Panel finds that 50% of the administrative fee shall be reimbursed.
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VIIl. FIVB APPEALS PANEL DECISION
For the reasons set forth above, the FIVB Appeals Panel decides as follows:

1. The appeal filed by [the Appellant] is partially upheld;
The [Continental Federation]'s decision dated [date] is partially set aside;

[The Appellant] shall pay a total sanction amount of 16'250 EUR for the
violations committed by it of the [Continental Federation] Volleyball
Competitions Regulations;

4. The Club shall be entitled to reimbursement of 50% of the administrative fee;
and

5. Any other requests for relief are dismissed.

Lausanne, [date of the decision]

2

Ms<Damaris Young
, 7~ Chairperson

V1 ot

(4

I
A

B e 2 )
_Mr=dorge Granja Cobos
Member

Ms. Emba Leuhg
Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

» Atrticle 32 of the FIVB Disciplinary Regulations 2019 which provides as follows:

"A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”

« The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
CH-1004 Lausanne, Suisse
Tel: (41 21) 613 50 00
Fax: (41 21) 613 50 01

e-mail: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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