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A

FEDERATION INTERNATIONALE
DE VOLLEYBALL

The

FIVB TRIBUNAL

herewith issues the following

DECISION

FIVB 2017-03

on the Request for Review of CF 74/2016 filed by

Polisportiva Cisterna 88 (“Claimant”)
represented by Mr. Matteo Sperduti,
attorney-at-law, Latina, Italy

VS.

Ms. Kenny Moreno Pino (“Respondent”)
represented by Mr. Francesco Cerotto,
attorney-at-law, Perugia, Italy



l. The Parties

1. Polisportiva Cisterna 88 is a professional volleyball club with its legal seat in Cisterna di Latina,

Italy (hereinafter the “Claimant”).

2. Ms. Kenny Moreno Pino is a professional female volleyball player from Colombia (hereinafter

the “Respondent”).

. The FIVB Tribunal (FIVB Tribunal Judge)

3. Article 19.1.5 of the FIVB Sports Regulations 2016 (hereinafter the “Regulations”) provides as

follows:

“Cases before the FIVB Tribunal shall be heard by the Chairperson, provided that the
amount in dispute does not exceed CHF 200°000 (two hundred thousand Swiss
Francs). All other cases shall be heard by the Chairperson and two (2) other
members of the FIVB Tribunal, appointed by the Chairperson. If one or more of the
members is unavailable or ineligible due to reasons of conflict (see Article 20.4), the
Chairperson shall appoint another member of the FIVB Tribunal. If the Chairperson is
unavailable or ineligible due to reasons of conflict (see Article 20.4), he/she shall be
replaced by the Vice-Chairperson.”

4, Because the amount in dispute in the present case does not exceed CHF 200,000.00, this
Request for Review will be heard by the Chairperson as a single judge. Dr. Karsten Hofmann
from Germany, is the current Chairperson of the FIVB Tribunal and, thus, was appointed as the

single judge in the present case (hereinafter the “FIVB Tribunal Judge”).

. Facts and Proceedings

3.1 Background Facts

5. During the 2009/2010 season or even before, the Respondent suffered ...... [injury]. This injury
was treated conservatively, and the Respondent was able to continue her professional

volleyball career with regular medical treatments.

6. On 14 July 2015, the Claimant and the Respondent concluded an agreement for a duration of
19 August 2015 to 30 June 2016 (hereinafter the “Contract”). The Contract refers to a “sports
partnership for the 2015/2016 season in relation to the Italian women’s volleyball

championship series A2” and stipulates a “net annual remuneration” in the amount of EUR
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10.

11.

12.

13.

14.

15.

25,000.00 to be paid in ten consecutive monthly instalments starting from 10 October 2015

plus bonuses in the amount of EUR 1,000.00 for every official match win.

On 13 October 2015, the Respondent underwent a medical examination conducted by Prof.
Carlo Pellegrino, a doctor chosen by the Claimant. In his report, he stated, inter alia, as follows:

“no contraindications in place to participate of the practice of competitive sports volleyball.”

On 18 October 2015, the first match of the Claimant’s team in the league A2 took place. The

Respondent participated in this match, and all consecutive matches through 6 March 2016.

At the end of February 2016, the Respondent asked the Claimant for its permission to receive
medical treatment at a physiotherapy centre on 3 March 2016 and provided the Claimant with
a medical statement of Dr. Sara Sabetta dated 26 February 2016, who stated, inter alia, as
follows: “I hereby certify that Mrs. Kenny Pino Moreno is suffering from pre-existing ......

[injury].”

On 9 March 2016, the Claimant sent a letter to the Respondent informing her that the
Claimant had not been made aware of her pre-existing injury and that she was no longer
allowed to practice with the Claimant’s team at least until a medical examination was

conducted by a doctor chosen by the Claimant.

For the last five matches on 13, 18 and 26 March 2016 and 6 and 10 April 2016, the

Respondent was not listed in the line-up of the Claimant’s team.

On 15 March 2016, a medical examination was conducted by Dr. Gabriele Stabile, a doctor
chosen by the Claimant. He stated in his handwritten report as follows: “After-effects of ......

[injury]. At present: ...... [injury]. It recommends ...... [treatment]”.

By letter of 22 March 2016, the Claimant excluded the Respondent from any further
participation in practice and competition with the Claimant’s team because Dr. Stabile found

“it impossible to get her to participate in competitive sports”.

On 3 April 2016, the Claimant sent a termination notice concerning the Contract to the
Respondent because of her (alleged) failure to reveal her pre-existing injury and notified the

Respondent that it would not pay any compensation from February 2016.

After the Contract termination, the Respondent participated in several matches of the
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16.

17.

3.2

18.

19.

20.

21.

22.

Colombian national team, including two matches in the Olympic qualification round on 21 and
22 May 2016, the FIVB Grand Prix from 3 to 19 June 2016 and the Pan American Cup from 2 to
10 July 2016.

On 11 August 2016, the Respondent filed a Complaint with the FIVB against the Claimant
requesting payment for outstanding salary and further amounts. Thereafter, the Parties filed

several submissions.

On 22 February 2017, the FIVB General Director issued a decision ruling that the Claimant shall
pay the Respondent the amounts of EUR 13,500.00 and CHF 400.00 by 24 March 2017

(hereinafter the “Decision”).

The Proceedings before the FIVB Tribunal

On 6 March 2017, the Claimant filed its Request for Review including reasons why the Decision
should be reviewed. In addition, the Claimant called three persons to be heard as witnesses
(“1) Dr. Carlo Pellegrino; 2) Dr. Sara Sabetta; 3) Dr. Gabriele Stabile.”) and the Request for
Review contained the following statement: “We wait communication of the hearing date to

partecipate [sic].”

By email of 8 March 2017, the FIVB Tribunal acknowledged receipt of the Claimant’s Request

for Review and invited the Respondent to file an Answer by 29 March 2017.

By email of 14 June 2017, the FIVB Tribunal acknowledged receipt of the Respondent’s Answer
dated 29 March 2017 but received on 10 May 2017 and forwarded it to the Claimant. The
Parties were informed that the FIVB Tribunal Judge would determine in his sole discretion the

admissibility of the Answer and whether a further exchange of documents would be necessary.

By email of 7 August 2017, the FIVB Tribunal Judge acknowledged receipt of the Respondent’s
information that the Claimant allegedly went bankrupt. Therefore, the Claimant was requested
to inform the FIVB Tribunal by 11 August 2017 as to whether 1) it maintained its Request for
Review dated 3 March 2017 and wished to continue the present proceedings or 2) whether it
withdrew its Request for Review dated 3 March 2017, which would close the present

proceedings.

On 10 August 2017, the Claimant informed the FIVB Tribunal that its team was still registered
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23.

24.

25.

26.

27.

28.

29.

30.

with the Italian Volleyball Federation, FIPAV, and that the Claimant wanted to continue the

proceedings.

By email of 10 August 2017, the Claimant was asked to inform the FIVB Tribunal by 14 August
2017 whether the Claimant actually requested to hold a hearing in the present case or
whether its statement in the Request for Review should be understood as a reference to
Article 20.7.1 of the FIVB Sports Regulations, which stipulates the FIVB Tribunal's discretion as

to whether to hold a hearing.

By email of the same date, the Claimant informed the FIVB Tribunal that the Claimant left it to

the FIVB Tribunal's discretion as to whether to hold a hearing.

By email of 14 August 2017, the FIVB Tribunal informed the Parties of the FIVB Tribunal Judge’s
decision not to hold a hearing in the present case. To proceed further, the FIVB Tribunal Judge
requested the Claimant to provide specified information in writing by 28 August 2017. Upon

request of the Claimant, the time limit was extended until 11 September 2017.

By email of 25 September 2017, the FIVB Tribunal acknowledged receipt of the Claimant’s
additional submission of 11 September 2017 including some new documents and invited the

Respondent to comment on them by 9 October 2017.

By email of 20 October 2017, the FIVB Tribunal acknowledged receipt of the Respondent’s
comments of 9 October 2017 containing new information and invited the Claimant to

comment on specified parts of this submissions by 30 October 2017.

On 30 October 2017, the Claimant submitted its respective comments including match reports

of all of the Claimant’s matches during the 2015/2016 season.

By email of 22 November 2017, the FIVB Tribunal acknowledged receipt of the Claimant’s
additional submission and informed the Parties of the FIVB Tribunal Judge’s decision to close
the exchange of submissions in the present proceedings. In accordance with Article 20.10.2 of
the FIVB Sports Regulations, the FIVB Tribunal Judge requested the Parties to provide a
detailed account of their respective costs as well as supporting documentation in relation

thereto by 5 December 2017.

The Respondent sent an account of costs on 29 November 2017 while the Claimant failed to
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31.

32.

4.1

33.

34.

35.

36.

submit an account of costs.

By email of 23 April 2017, the FIVB Tribunal informed the Parties that the FIVB Tribunal Judge

was still in the process of reviewing the file and would issue a decision in due course.

The Parties’ Submissions

The following section provides a brief summary of the Parties’ submissions and does not
purport to include every contention put forth by the Parties. However, the FIVB Tribunal Judge
has thoroughly considered all of the evidence and arguments submitted by the Parties, even if

no specific or detailed reference has been made to those arguments in this section.

The Claimant’s Position

The FIVB may not decide by applying the general principles of justice and fairness only but
national and international law needs to be applied, in particular, Italian law: “in Italy when
hiring in the workplace not declaring of a pre-existing problem, leads an annulment of the

economic contract” [sic].

Moreover, the Claimant had just cause to terminate the Contract because the Respondent
needed to declare any physical problems that could affect her performance but did not so,
which constituted a breach of the Contract. The fact that her former injury affected the
performance of the Respondent is shown in the medical statement of Dr. Sabetta, i.e. the

doctor chosen by the Respondent.

Players have the duty to declare pre-existing injuries, especially if it cannot be detected in a
standard medical examination. The Respondent failed to declare such an injury as there was
no respective communication between her and Prof. Pellegrino at the initial “simple medical
examination” on 13 October 2015. This medical examination is the standard one but cannot
verify the physical problems as later indicated by the Respondent. If the Claimant was aware of

the pre-existing injury, it would not have entered into the Contract.

The Respondent was not able to “play sports because she was...... [injury]”. This prevented her
to perform regular sports activities and from February 2016, the Respondent was no longer
present in the team trainings. Additionally, the pre-existing injury prevented the Respondent

from guaranteeing a continuous performance as provided for in the Contract. This is supported
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37.

38.

39.

40.

4.2

41.

42.

by the various medical reports.

Moreover, in the matches with the Colombian national team, the Respondent’s sports results
were not excellent as alleged by her, but she was rather in bad physically shape. She did not as
well when compared to the attacks and the level of tournaments (Women’s Olympic
Qualification Tournament is lower than the Italian national league). In addition, she was able
to play matches for the Colombian national team only because she rested from February to

May 2016.

Since March 2016, the Respondent had not been “summoned for official matches” because of
the problems. But even in the matches before, the Respondent had never maintained her

optimal sport performance.

The statements of Ms. Silvia Bertaiola and Mr. Andrea Mafrici (both provided by the
Respondent together with her Answer) are incorrect, incomplete and contradictory as
confirmed by the team’s then-coach Mr. William Droghei. In addition, Mr. Mafrici actually
confirmed that the Respondent had a pre-existing injury. However, any fitness tests performed

by him are not trustworthy.

The Claimant concluded in its Request for Review as follows:

“For these reasons, the club Polisportiva Cisterna 88 appealed the decision and
it requires for its revision resulting.

The Polisportiva Cisterna 88 contends that the sanctions imposed are cancelled
and the player Kenny Moreno Pino is ordered to pay all costs of this judgement.

The club request[sic] to the FIVB Tribunal to send the documents to the National
and international Federal Prosecutor to open proceedings against Kenny
Moreno Pino.”

The Respondent's Position

The FIVB Tribunal has no jurisdiction for the case at hand because the Claimant’s submission of
6 March 2017 is titled “Appeal” instead Request for Review as per Article 20 of the

Regulations.

The FIVB Tribunal should dismiss the Request for Review for formal procedural reasons
because the Claimant’s “Appeal” did not contain a copy of the Decision as stipulated by Article

20.3.2 b) of the Regulations.
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43.

44.

45.

46.

47.

48.

49.

The Respondent’s ...... [injury] was diagnosed for the first time in 2008 during her season with
the Japanese club “JT Marvelous Osaka”. Until the 2013/2014 season, only conservative
therapy had been provided. In the 2013/2014 season, the Respondent started ...... [treatment],

another conservative therapy, every four months.

The Respondent has never hidden her pre-existing injury. Rather, she provided the medical
report of Dr. Gabriele Stabile to the Claimant because she needed to be occasionally absent
from training in order to monitor her “old injury”. Contrary to its submission, the Claimant
knew about the Respondent’s pre-existing injury from the beginning of the Contract as stated

in Mr. Andrea Mafrici’s statement (then-assistant coach of the Claimant’s team).

Moreover, the Respondent’s pre-existing injury never affected her performance, a fact
acknowledged in the Decision in the first instance proceeding. Moreover, this was already
shown by the medical report of Dr. Stabile of 15 March 2016 because this report was not
about the Respondent’s fitness to participate in professional volleyball but, instead,
recommended to treat the pre-existing injury as it had always been treated in the past. In
addition, none of the medical reports presented certified the Respondent’s inability to perform

professional sports activity.

The Respondent was always able to play and compete in volleyball and was always one of the
top players of the Claimant’s team. The written statements of Mr. Mafrici and Ms. Silvia
Bertaiola (player of Claimant’s team in the 2015/2016 season) both provide evidence of the

“excellent state of health” of the Respondent during her stay with the Claimant’s team.

The FIVB Tribunal should not take into consideration the “certificate” provided by Prof.
Pellegrino because it was produced only after 22 February 2017, namely the date of the

Decision. Moreover, the content of that document is not confirmed by the circumstances.

As from February 2016, when the Claimant’s team was actually relegated to a lower league,
the Claimant started “a serious of initiatives” against the Respondent, inter alia, cancellation of

the physiotherapist or any medical care.

The Respondent concluded in her Answer as follows:

“We ask to dismiss the “Appeal” — Request of Review and confirm the decision
of 22 February 2017 and the conclusion ad([sic] follows:

- Pol.Cisterna 88 Shall[sic] pay the amounts of € 13,500 net and CHF 400 to
Ms Kenny Moreno Pino.

- To condemn Pol. Cisterna 88 to pay the legal cost for this procedure for the

FIVB Tribunal
FIVB 2017-03 page 8/21



amount of 2000,00 euro (Written Ev. 7), or any amount the FIVB may
consider appropriate.”

Jurisdiction

50. The FIVB Tribunal must first examine whether it has jurisdiction to hear the present dispute. In
order to do so, it must first look at the relevant provisions of the Regulations.

51. Article 19.2.1 of the Regulations, in relevant part, reads as follows:

“The FIVB Tribunal is competent to decide financial disputes of an international
dimension between clubs, players and coaches from within the world of
volleyball.”

52. Article 19.2.2 of the Regulations stipulates that the FIVB Tribunal can only resolve disputes:

“19.2.2.1 arising between the natural and legal persons/entities
mentioned in Article 19.2.1;

and

19.2.2.2 decided previously by the FIVB / a Confederation or referred
by the FIVB/a Confederation to the FIVB Tribunal”

53. Article 19.2.3 of the Regulations grants the FIVB Tribunal the power to rule on its own
jurisdiction.

54. Thus, in order for the FIVB Tribunal to have jurisdiction over the dispute, the FIVB Tribunal
Judge shall examine whether the conditions of both Articles 19.2.1 and 19.2.2 of the
Regulations are satisfied.

55. The present dispute involves a claim concerning salary and bonus of a player from Colombia
allegedly owed by a club from Italy. The FIVB Tribunal Judge finds that this dispute clearly
qualifies as a financial dispute of an international dimension between a player and a club in
accordance with Articles 19.2.1 and 19.2.2.1 of the Regulations.

56. Furthermore, the Request for Review at hand is made against the Decision, which was
rendered by the FIVB. Therefore, the present Request for Review stems from a decision
previously decided by the FIVB and the FIVB Tribunal Judge holds that Article 19.2.2.2 of the
Regulations is also satisfied.

57. Concerning the Respondent’s objection that the Claimant’s Request for Review was named
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VI.

58.

6.1

6.1.1

“Appeal”: Although it is true that Article 20.3 of the Regulations refers to “Request for Review”
as the legal term for challenging the Decision, any other title used by a party does not make
the legal remedy moot as long as the requirements of Articles 19.2.1 and 19.2.2 of the
Regulations are met. This is also supported by Article 18.2 of the Regulations, which is titled
“APPEAL”, whereas in the provision itself, it is provided that “any affected party may request
that the case be reviewed by the FIVB Tribunal”. Consequently, the FIVB Tribunal has
jurisdiction over the present dispute even though the Claimant named its Request for Review

“Appeal”.

Based on the above, the conditions of Articles 19.2.1 and 19.2.2 of the Regulations are
satisfied. Additionally, the Claimant’s Request for Review was filed on 6 March 2017, i.e. within
the 14-day period described in Article 18.2 of the Regulations. Therefore, the FIVB Tribunal has

jurisdiction over the present Request for Review pursuant to the Regulations.

Discussion

Procedural issues

No Hearing

59.

6.1.2

Pursuant to Article 20.7.1 of the Regulations, the FIVB Tribunal Judge has sole discretion on
whether to hold a hearing or not. While the Claimant stated in its Request for Review (6 March
2017) to wait for communication of a hearing date and called three witnesses, thereafter, (10
August 2017) it explicitly informed that it left it to the FIVB Tribunal's discretion as to whether
to hold a hearing. Having reviewed the submissions of the Parties and the evidence before
him, inter alia, the written witness statements provided from both Parties, and taking into
consideration the amount in dispute of less than EUR 15,000.00 as well as the Parties’
domiciles in different countries, the FIVB Tribunal Judge finds that no hearing needed to be
held in the present case as the costs of the hearing would outweigh the benefit that would be

obtained from holding said hearing.

Admissibility of the Request for Review

60.

According to the Respondent’s submissions, the Request for Review should be dismissed for
formal procedural reasons because the Claimant allegedly failed to submit a copy of the
Decision as stipulated by Article 20.3.2 b) of the Regulations. However, the Claimant provided

a full copy on 6 March 2017, which was forwarded to the Respondent on 8 March 2017 by the
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6.1.3

FIVB Tribunal. Thus, the requirement under Article 20.3.2 b) of the Regulations was complied

with from the very beginning of the present proceedings.

Admissibility of the Answer

61.

62.

63.

6.2

64.

65.

The time limit set for the Respondent’s Answer was 29 March 2017. The Respondent’s Answer
is actually dated 29 March 2017 but was received by the FIVB Tribunal on 10 May 2017 only.
Nevertheless, the FIVB Tribunal Judge has decided to fully admit the Respondent’s Answer for

the following reasons:

According to Article 20.1.2 of the Regulations, the FIVB Tribunal shall determine in its sole
discretion the procedure before it, taking into account the principles of equal treatment of the
parties and their right to be heard. The FIVB Tribunal Judge has taken into account that the
Respondent’s former counsel informed the FIVB Tribunal of her belated receipt of the Request
for Review on 28 March 2017, i.e. within the time limit set. Furthermore, the Claimant was
informed of the belated receipt of the Answer and did not object to its admissibility. Rather, it
made use of the chance to file further submissions referencing the Respondent’s submissions,
and to request a 13 day extension for one of its submissions, which was fully granted by the

FIVB Tribunal.

Consequently, the full admission of the Respondent’s Answer is in line with the principles of
equal treatment and the Parties’ right to be heard under the circumstances of the case at

hand.

Applicable Law

Under the heading “Law Applicable to the Merits”, Article 20.8 of the Regulations reads as

follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general considerations of justice
and fairness without reference to any particular national or international law (ex aequo et bono).”

In the Request for Review, the Claimant argued that the present dispute should not be decided
by application of the general principles of justice and fairness only but rather should also take
into account international and national law, particularly Italian law. However, neither the
Contract nor the Parties have provided evidence demonstrating any other agreement on the
applicable law. Furthermore, the Claimant did not present any specific Italian law provisions to
support its objection. Therefore, the FIVB Tribunal Judge will decide the issues submitted to

him ex aequo et bono pursuant to Article 20.8 of the Regulations.
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66.

67.

6.3

68.

6.3.1

In substance, it is generally considered that an arbitrator/judge deciding ex aequo et bono
receives “a mandate to give a decision based exclusively on equity, without regard to legal
rules. Instead of applying general and abstract rules, he/she must stick to the circumstances of
the case” (POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No.
717,

pp. 625-626).

In light of the foregoing matters, the FIVB Tribunal Judge makes the following findings:

Findings

Having reviewed the evidence before him, the FIVB Tribunal Judge finds that the two main
issues to be decided are whether the Claimant terminated the Contract for just cause and, if
not, to which amounts the Respondent is entitled to. Finally, the FIVB Tribunal Judge will
decide on the Claimant’s Request for Relief “to send the documents to the National and
international Federal Prosecutor”. The FIVB Tribunal Judge will discuss each of these issues in

turn.

The Claimant’s termination of the Contract

69.

The Claimant argues that it had just cause to terminate the Contract because the Respondent
failed to disclose her pre-existing injury, namely ...... [injury] suffered several years ago. In
addition, this pre-existing injury allegedly affected the performance of the Respondent
resulting in poor sporting performance. As already stated in the Decision, the burden of proof
regarding the above issues rests with the Claimant as the party invoking a right to terminate

the Contract for just cause.

6.3.1.1 Disclosure of pre-existing injury

70.

In contrast to the first instance proceedings, the Claimant now provided a written witness
statement from Prof. Carlo Pellegrino, who was the doctor chosen by the Claimant to perform
the initial medical examination on 13 October 2015. In his statement of 3 March 2017, Prof.
Pellegrino confirmed that he “judged” the Respondent “suitable for the performance of the
sport” in October 2015. In addition, he stated that “[l]ater (as reported by the Club) she has
presented issues related to a pre-existing injury [..] such physical problem could not be

detected with a standard sports medical examination, unless expressly declared by the athlete”
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71.

72.

73.

and “[h]owever | think that an athlete should notify the club with which a reqular economic
contract is signed about her current health condition, especially if previous injuries have
happened that could create during the sports season situations that could affect the worsening

in the athlete’s sports performance”.

The Respondent objects to the admissibility of Prof. Pellegrino’s statement of 3 March 2017
because it was issued after the Decision was rendered on 22 February 2017. According to the
Respondent’s submission, this statement is “an overdue document production for the
resolution of this dispute”. The FIVB Tribunal Judge does not find Prof. Pellegrino’s statement
inadmissible but takes into consideration that it was issued more than 16 months after the
medical examination of 13 October 2015. The FIVB Tribunal Judge also notes that Prof.
Pellegrino provided in the last paragraph of the statement his own (legal) opinion of what
players should disclose to a club (“I think that”). This kind of (legal) opinion does not seem to
be part of the specific (medical) expertise of a doctor, who is a fact witness in the present case.
Therefore, the FIVB Tribunal Judge will take more evidentiary weight to Prof. Pellegrino’s
statement that he “judged” the Respondent “suitable for the performance of the sport” than

his statement regarding what a player should disclose to a club.

Whether players have the duty to disclose pre-existing injuries before signing a contract is a
general question concerning the allocation of risks. In order to balance these risks, a club has
the duty to take reasonable measures to reduce the risk of undetected pre-existing injuries;
whereas, under certain circumstances, the player has the duty to disclose pre-existing injuries.
Such measures to be taken by a club include the duty to inform itself. However, a standard
medical examination may not suffice to satisfy by this duty. First of all, if the pre-existing injury
is public knowledge, a club is deemed to know. Moreover, a club has to research publicly
available sources regarding a potential player’s health condition. Such basic research concerns
the player’s playing history (did player miss games and, if so, for reasons of injury/illness?) and
asking precise questions to the player on that basis during the medical examination. A
question asking to report any past or underway injuries which could impact further sports

activity is too broad.

On the other hand, if a player has the duty to disclose the information regarding a pre-existing
injury, the club will have to prove that the player knew of the injury, that it was likely to affect
the performance during the term of the contract and that the health condition could not have
easily been detected through a medical check-up. Medical examinations need to meet high

standards, and, at minimum, they have to be consistent with best practice in the volleyball
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74.

75.

76.

business. However, a player violates the duty to disclose if he or she intentionally misleads the
club in his or her answers to specific questions either expressly or through willfully evasive

answers.

In the present case, the FIVB Tribunal Judge has taken note that the Respondent passed the
initial medical examination conducted by a doctor chosen by the Claimant (Prof. Pellegrino’s
report: “no contraindications in place to participate of the practice of competitive sports
volleyball.”). The Claimant was free to determine the standard of this medical examination,
and any later objection that only a low standard was applied is to the detriment of the

Claimant.

If one understands Prof. Pellegrino’s statement of 3 March 2017 also to be a confirmation that
the Respondent did not disclose her ...... [injury] to him during the medical examination of 13
October 2015, the FIVB Tribunal Judge notes that the Claimant’s assistant coach during the
2015/2016 season, Mr. Andrea Mafrici, confirmed in his written statement submitted by the
Respondent that “at the beginning of the season, the athlete had warned the Company/staff
about this old injury”. Therefore, these statements contradict each other on this specific issue.
The further written statements submitted by both Parties (in particular, Mr. William Droghei
by the Claimant and Ms. Silvia Bertaiola by the Respondent) do not provide any first-hand

knowledge of whether the Respondent informed the Claimant of her pre-existing injury.

Applying all of the above, the FIVB Tribunal Judge finds that the Claimant failed to prove that
the Respondent did not disclose her pre-existing injury to it. The Claimant also failed to prove
that it informed itself, let alone, asked specific questions to the Respondent regarding her
injury history. Even if the Respondent had a duty to disclose the pre-existing injury, the
Claimant failed to demonstration that the Respondent had mislead the Claimant based on the
answers that she provided. Therefore, as already held in the Decision, the Claimant failed to

meet its burden of proof for the Respondent’s non-disclosure of her pre-existing injury.

6.3.1.2 Poor sporting performance

77. The Claimant argues that the Respondent’s pre-existing injury affected her performance
resulting in poor sporting performance and that she did not participate in all trainings with the
team. Again, the burden of proof regarding these issues rests with the Claimant as the party
invoking a right to terminate the Contract for just cause.
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78.

79.

80.

81.

In contrast to the first instance proceedings, the Claimant and the Respondent provided
written statements of “witnesses”. However, none of these statements actually supports the
Claimant’s allegation of poor sporting performance due to the Respondent’s pre-existing
injury. The statements of Mr. William Droghei, coach of the Claimant’s team during the
2015/2016 season, which was dated 20 August 2017, are mere replies to the statements made
by Mr. Manfrici and Ms. Bertaiola as submitted by the Respondent together with her Answer.
Mr. Droghei stated that he was informed in February 2016 “of the problem the player Kenny
Moreno had and then she was put out of the team’s rollout by the team’s decision” but he also
stated that, at the beginning of the 2015/2016 season, the Respondent “regularly played the
championship races but then started to have a steady performance for the sake of physical

pain that she had and jumping out of training”.

A “steady performance” does not equate to “poor sporting performance”. The same applies to
pain during performance (statements of Dr. Sabetta of 26 February 2016 and Dr. Stabile of 15
March 2016 confirming some pain). The FIVB Tribunal Judge agrees with the conclusion in the
Decision that it remains unclear whether the diagnoses of 26 February and 15 March 2016
indeed required the Claimant to exclude the Respondent from the team, which seems rather
unlikely considering the performances of the Respondent in the months after the Claimant’s
termination. In addition, the FIVB Tribunal Judge takes into consideration that the Respondent
suffered her ...... [injury] several years prior to her employment with the Claimant during the
2015/2016 season and managed to continue her professional volleyball career during that
time by playing for different clubs. The same applies for the time after the Claimant’s

termination.

Moreover, the ongoing treatment of Dr. Sabetta was ...... [treatment] “for ...... [injury]”. The
described treatment seems to not be significant and/or serious and was also recommended by

Dr. Stabile on 15 March 2016 (“It recommends ...... [treatment]”).

Finally, the FIVB Tribunal Judge takes into consideration that any termination of an agreement
is ultima ratio. This means that termination of an employment contract must represent the last
possible means of resolving a dispute regarding the employment relationship. A dismissal may
not be pronounced until all reasonable measures or possibilities of reaching an understanding
have been exhausted. This principle has been derived from the proportionality principle and is

part of the analysis under ex aequo et bono principles.

6.3.1.3 Interim conclusion
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82.

83.

6.3.2

Given all the above and deciding ex aequo et bono, the FIVB Tribunal Judge finds that the
Claimant failed to proof just cause for termination of the Contract. This fully corresponds to

the finding in the first instance proceeding as held in the Decision.

Consequently, the FIVB Tribunal Judge finds that the Claimant’s termination by notice of 3
April 2016 was without just cause and, therefore, unjustified entitling the Claimant to

damages.

The financial consequences of the Claimant’s unjustified termination of the Contract

84.

85.

86.

87.

The FIVB Tribunal Judge has taken note that the Contract is titled “Preliminary Agreement”.
However, in line with the Decision, the FIVB Tribunal Judge holds that all essentialia negotii
required for a valid agreement are contained (even the agreed condition precedent “success of
the medical examination”) and that both the Claimant and the Respondent followed the
Contract during the first month of the 2015/2016 season by paying and playing respectively.

Consequently, the FIVB Tribunal Judge finds that the Contract is binding on both Parties.

According to the Contract, the Respondent was entitled to receive a total amount of EUR
26,000.00 (net salary of EUR 25,000.00 plus bonus of EUR 1,000.00). In the present proceeding
before the FIVB Tribunal, both Parties failed to file any submissions regarding the amount
actually paid by the Claimant to the Respondent. However, in the first instance proceeding and
also in the present proceeding before the FIVB Tribunal, the Respondent’s request for
payment was and is for the principal amount of EUR 13,500.00. Deciding ex aequo et bono, the
FIVB Tribunal Judge finds that the Parties in the present proceeding accepted such amount to
be the sum in dispute. Consequently and in accordance with the principle of ne ultra petita,
the FIVB Tribunal Judge will in any event not award more than EUR 13,500.00 in outstanding

salaries and bonuses.

During the first months of the 2015/2016 season, the Respondent was occasionally allowed to
practice at a gym close to her apartment by the Claimant, and, thus, she was relieved by the
Claimant to practice with the team at the same time. Moreover, until the match on 6 March
2016, the Respondent participated in all matches of the Claimant’s team. Consequently, the
FIVB Tribunal Judge finds that the Respondent is entitled to the full salary and bonus earned

up to that date.

As of the Claimant’s letter of 9 March 2016, the Respondent did not participate in matches and
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88.

6.3.3

team trainings. However, her participation was explicitly prevented by the Claimant.
Consequently, the FIVB Tribunal Judge finds that the Respondent is also entitled to the full
amount agreed until the end of the Contract term, namely 30 June 2016. The FIVB Tribunal
Judge also takes into consideration that the Claimant — without just cause — only terminated
the Contract by letter of 3 April 2016, i.e. just before the last two matches of the 2015/2016
season on 6 and 10 April 2016. Therefore, deciding ex aequo et bono, the FIVB Tribunal Judge

finds that the Respondent had no duty to mitigate damages in the case at hand.

Consequently, the FIVB Tribunal Judge finds that the Claimant is obligated to pay the amount
of EUR 13,500.00 to the Respondent for outstanding salaries and bonuses related to the

Contract.

Forwarding documents to Federal Prosecutor

89.

90.

91.

92.

In its Request for Review, the Claimant also requests the FIVB Tribunal “to send the documents
to the National and international Federal Prosecutor to open proceedings against Kenny

Moreno Pino”.

First, the FIVB Tribunal Judge finds that the Claimant’s request does not provide the relevant
information and, therefore, is too vague and unsubstantiated. The Claimant failed to define
the word “documents” in the context of its request. Moreover, the Claimant has failed to
describe to which “Federal Prosecutor” the documents should be sent, namely to which

country.

Second, the FIVB Tribunal Judge has found that the Claimant terminated the Contract without
just cause and has to pay outstanding salaries and bonuses in the total amount of EUR
13,500.00 - as awarded in the first instance proceeding — to the Respondent. Thus, the FIVB
Tribunal Judge is not able to identify any reason why any proceedings should be opened
against the Respondent and why the FIVB Tribunal Judge should forward any documents

related to the present proceeding to any state authority.

Consequently, the FIVB Tribunal Judge rejects the Claimant’s request to forward documents to

the “National and international Federal Prosecutor”.

6.3.4 Costs of the first instance proceedings
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93.

In the Decision, the Claimant is ordered to pay 80 % of the costs of the first instance
proceeding, resulting in CHF 400.00. Given that the Decision is fully upheld on the merits, the
FIVB Tribunal Judge orders that the Respondent is still entitled to the CHF 400.00 awarded in

the Decision.

6.3.5 Summary

94.

95.

6.3

96.

97.

98.

Based on the above determinations, the FIVB Tribunal Judge holds, in line with the Decision
issued by the FIVB General Director in the first instance, that the Respondent is entitled to the
amounts of EUR 13,500.00 and CHF 400.00.

Consequently, the Claimant’s Request for Review is dismissed, and the Decision of 22 February

2017 is confirmed.

Costs

Article 20.10.2 of the Regulations allows the prevailing party to be granted a contribution
towards legal fees and expenses (including the applicable handling fee) in the proceedings
before it. However, legal fees must be reasonable and are limited to fees related to the
proceedings before the FIVB Tribunal. When determining the contribution, the FIVB Tribunal
Judge must take into account the outcome of the proceedings as well as the conduct and

financial resources of the Parties.

The Claimant failed to submit an account of costs although it had been invited to do so by the
FIVB Tribunal at the end of the present proceeding. As the Claimant’s Request for Review is
fully dismissed by the FIVB Tribunal Judge, the Claimant shall bear its own legal fees and

expenses, including the handling fee according to Article 20.10.1 of the Regulations.

In her Answer, the Respondent requested to condemn the Claimant to pay “the legal cost for
this procedure for the amount of 2000,00 euro (Written Ev. 7), or any amount the FIVB may
consider appropriate” and attached an invoice for the amount of EUR 2,080.00. Upon
invitation by the FIVB Tribunal at the end of the present proceeding, the Respondent
submitted a detailed account of costs for legal costs in the total amount of EUR 5,729.60 and
attached three invoices (EUR 1,000.00 + EUR 1,081.80 + EUR 3,647.80). Given the above, the
FIVB Tribunal Judge holds that the Respondent’s request for reimbursement of legal costs

related to the present proceeding is for the amount of EUR 5,729.60.
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99. When taking into account the outcome of the present proceeding as well as the conduct of the
Parties, the FIVB Tribunal Judge considers that the Respondent fully prevailed on the merits
but some of her procedural requests were dismissed (jurisdictional objection because of
“Appeal”; inadmissibility of the Request for Review because of non-submission of a copy of the
Decision; inadmissibility of Prof. Pellegrino’s written statement of 3 March 2017). The FIVB
Tribunal Judge also takes into consideration the amount in dispute (EUR 13,500.00 plus CHF
400.00) in comparison to the legal fees requested (EUR 5,729.60) and the wording of Article

20.10.2 of the Regulations, which stipulates a “contribution” instead of full reimbursement.

100. Consequently, deciding ex aequo et bono, the FIVB Tribunal Judge finds that the Claimant’s
contribution towards the Respondent’s reasonable legal fees and expenses shall be the

amount of EUR 3,500.00.
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DECISION

101. For the reasons set forth above, the FIVB Tribunal Judge decides as follows:

The Request for Review filed by Polisportiva Cisterna 88 is dismissed.

The decision rendered by the FIVB in CF 74/2016 dated 22 February 2017 is confirmed.

Polisportiva Cisterna 88 shall pay to Ms. Kenny Moreno Pinto the amount of EUR
3,500.00 as a contribution towards her reasonable legal fees and expenses. Moreover,
Polisportiva Cisterna 88 shall bear its own legal fees and expenses including the
handling fee according to Article 20.10.1 of the FIVB Sports Regulations.

Any other requests for relief are dismissed.

Lausanne, seat of the proceedings, 18 May 2018

FIVB Tribunal
FIVB 2017-03

Dr. Karsten Hofmann

FIVB Tribunal Chairperson

page 20/21



NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for Sport

(CAS), in accordance with

a) Article 20.11 of the FIVB Sports Regulations which provides as follows:

“Decisions of the FIVB Tribunal can only be appealed to the Court of Arbitration for Sport
(CAS), Lausanne, Switzerland and any such appeal must be lodged with CAS within twenty-
one (21) days from the receipt of the decision. The CAS shall decide the appeal ex aequo et
bono and in accordance with the Code of Sports-related Arbitration, in particular the Special

Provisions Applicable to the Appeal Arbitration Procedure.”

b) The CAS Code of Sport-related Arbitration, which is available under www.tas-cas.org.

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue de Beaumont 2
1012 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +4121 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the CAS

orders otherwise.
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