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FEDERATION INTERNATIONALE
DE VOLLEYBALL

The

FIVB TRIBUNAL

herewith issues the following

DECISION
on the Requests for Review of CF 43/2015,

the first Request for Review being filed by

Al Rayyan Sports Club (“Applicant”)
represented by Mr. Abdulla Ezzeldeen Almutawa,
General Secretary, Al Rayyan Sports Club
P.O. Box 400, Doha, Qatar

VS.

Mr. Mohamed Al Hachdadi (“First Respondent”)
represented by himself

and
Hurrikaani Loimaa (“Second Respondent”)
represented by Mrs. Hanna Arve-Talvitie,

General Secretary, Hurrikaani Loimaa
Kauppalankatu 2 B, 32200 Loimaa, Finland

and the second Request for Review being filed by

Mr. Mohamed Al Hachdadi (“First Respondent”)
represented by himself



VS.

Al Rayyan Sports Club (“Applicant”)
represented by Mr. Abdulla Ezzeldeen Almutawa,
General Secretary, Al Rayyan Sports Club
P.O. Box 400, Doha, Qatar

1. The Parties

1. The Applicant is a professional volleyball club with its legal seat in Doha, Qatar.
2. The First Respondent is a professional volleyball player from Morocco.
3. The Second Respondent is a professional volleyball club with its legal seat in Loimaa, Finland.

2. The FIVB Tribunal Panel

4. Article 1.5 of the FIVB Tribunal Regulations (hereinafter the “Regulations”) provides as follows:

“1.5 Cases before the FIVB Tribunal shall be heard by the Chairperson and two (2)
other members, appointed by the Chairperson. If one or more of the members is
unavailable or ineligible due to reasons of conflict (see Article 9) the Chairperson
shall appoint another member. However, in the event that a case only involves
parties from the same Confederation, that case shall be heard by the judge from
that Confederation as a single judge unless a hearing by a three (3)-member FIVB
Tribunal is requested by one of the parties. If that member has the same nationality
as one of the parties, is unavailable or ineligible due to reasons of conflict (see
Article 9) he/she shall be replaced by the substitute member from the same
Confederation. If both the member and the substitute member from the
Confederation in question have the nationality of one of the parties, the FIVB
President shall appoint ad-hoc a neutral judge from the same Confederation
provided that he/she possesses the qualifications set out in Article 1.3 above”.

5. Because the parties come from different confederations, this Request for Review will be heard
by a Panel appointed by the Chairperson. Because the Chairperson of the FIVB Tribunal was no
longer sitting on the FIVB Tribunal when this case was initiated, the Vice Chairperson of the
FIVB Tribunal, Mr. Liu Chi from China, is acting Chairperson (hereinafter “Chairperson”) on the

present case.

6. On 31 August 2016, the Chairperson appointed Judge Hussein Mostafa Fathy from Egypt and
Lic. Carlos J. Beltran from Puerto Rico as members of the FIVB Tribunal Panel (hereinafter the
“Panel”) for the present case.
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3. Facts

and Proceedings

3.1 Background Facts

7. The following facts are undisputed by the Parties:

8. During the 2012/13 season, the First Respondent played for the Qatari Club Al-Ahli.

9. On 20 October 2013, Al-Ahli and the Applicant agreed to the transfer of the First Respondent

in exc

hange for QAR 400,000 and two Qatari players valued at QAR 300,000.

10. On 1 November 2013, the Applicant and the First Respondent entered into a contract in which

the Respondent agreed to play for the Applicant’s team for five seasons, concluding on 30 June

2018, in exchange for, among other benefits, compensation in the amount of QAR 150,000 for

the 2013/14 season, QAR 155,000 for the 2014/15 season, QAR 160,000 for the 2015/16

season, QAR 165,000 for the 2016/17 season, and QAR 170,000 for the 2017/18 season.

(hereinafter the “Contract”).

11. TheC

FIVB Tribunal

ontract contained the following relevant provisions:

“Article (2) Player’s Obligations

2. In accordance with these principles, the Player is subject to the following
specifications:

[.]

J. to refrain from entering into negotiations or agreement with another club
during the period of the contract, without prior written consent of the
Club;

[...]

Article (4) Club’s Obligations

3. The CLUB pledges not to discriminate against the Player.

4. The CLUB pledges to release the Player if called up for national-team duty.
[...]

Article (8) Termination by the Club or the Player :

1. The CLUB and the Player may terminate this Contract, before its expiring term, by
mutual agreement.

Decision 2016-05
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2. The first party shall have the right to terminate this Contract without giving any
reasons provided that it notifies the other party of his desire to terminate such
contract before a least thirty days.” (sic)

12. The First Respondent played for the Applicant for the entire 2013/14 and 2014/15 seasons.

13. On 5 December 2013, the Applicant remitted a cash payment of QAR 25,000 to the First
Respondent.

14. On 24 April 2014, the Applicant remitted a payment of QAR 15,000 to the First Respondent.

15. On 5 May 2014, the Applicant remitted two payments totaling QAR 30,000 to the First
Respondent.

16. On 13 November 2014, the Applicant remitted a payment of QAR 15,000 to the First
Respondent.

17. On 11 December 2014, the Applicant remitted a payment of QAR 15,000 to the First
Respondent.

18. On 22 February 2015, the Applicant remitted a payment of QAR 15,500 to the First
Respondent.

19. On 5 March 2015, the Applicant remitted a cash payment of QAR 20,000 and a cheque
payment of QAR 7,500 to the First Respondent.

20. On 26 March 2015, the Applicant remitted a payment QAR 14,700 to the First Respondent.

21. On 6 May 2015, the Applicant remitted a payment QAR 15,500 to the First Respondent.

22. On 13 May 2015, the Applicant remitted a cash payment of QAR 74,000 and a cheque payment
of QAR 15,500 to the First Respondent.

23. On 18 May 2015, the First Respondent signed a contract with the Second Respondent.

24, On 26 May 2015, the Applicant and the First Respondent’s brother signed an employment
contract in which the First Respondent’s brother would receive QAR 4,000 per month as a

FIVB Tribunal
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Tailoring Administrator.

25. On 8June 2015, the Applicant remitted a payment of QAR 25,500 to the First Respondent.

26. From 22-30 July 2015, the Applicant played for the Moroccan national team at the African
Nations Championship.

27. On 10 September 2015, the First Respondent’s brother left Qatar.

3.2 The Proceedings before the FIVB Tribunal

28.  On 21 March 2016, the FIVB issued a decision in the present manner in accordance with
Article 45.11 of the FIVB Sports Regulations (hereinafter the “Decision”) ruling that the First
Respondent owed the Applicant the amounts of USD 50,000, which the First Respondent was
ordered to pay by 20 April 2016. The Applicant and the Second Respondent were notified of
the Decision on the same day.

29. On 1 April 2016, the First Respondent filed his Request for Review, which included its “Reasons
for Appeal”, the Decision and proof of payment of the handling fee.

30. On 2 April 2016, the Fédération Royale Marocaine de Volley-ball (hereinafter “FRMV”) filed
additional documentation with the FIVB on behalf the First Respondent, which was
incorporated into the First Respondent’s Request for Review.

31. On 4 April 2016, the Applicant filed its Request for Review, which included its “Reasons for
Appeal” and proof of payment of the handling fee.

32. Shortly after the filing of the Request for Reviews, the FRMV informed the FIVB that it was
trying to settle the dispute between Applicant and First Respondent.

33.  On 9 August 2016, the FIVB Tribunal acknowledged receipt of the Request for Reviews and
invited the Parties to submit their respective Answers by no later than 30 August 2016.

34, On 26 August 2016, the First Respondent submitted his Answer with accompanying
documentation.

35. On 29 August 2016, the Second Respondent submitted its Answer with accompanying
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36.

37.

38.

4.1

39.

40.

41.

42.

documentation.

On 30 August 2016, the Applicant submitted its Answer with accompanying documentation.

On 31 August 2016, the FIVB Tribunal acknowledged receipt of the Parties’ respective
submissions and stated that no further submissions would be accepted unless otherwise

requested by the FIVB Tribunal.

The Parties’ Submissions

The following section provides a brief summary of the Parties’ submissions and does not
purport to include every contention put forth by the Parties. However, the FIVB Tribunal Judge
has thoroughly considered all of the evidence and arguments submitted by the Parties, even if

no specific or detailed reference has been made to those arguments in this section.

The Applicant’s Request for Review

First, the Applicant stated that its Ground for appeal were based on 1) “corruption of
inference”; 2) fault in application of regulations; 3) negligence of facts; 4) lack of impartiality of

decision-makers and 5) fault in interpretation.

Regarding its claims against the First Respondent, the Applicant noted that the First
Respondent never requested the termination of the Contract due to the Club’s alleged delayed
payments, which demonstrated the financial stability of the contractual relationship between
the Applicant and the First Respondent. The FIVB also refused all of the First Respondent’s
other grounds for termination. Thus, the FIVB should have completely disregarded the First
Respondent’s allegations related to the alleged delayed payments or, at least, treated them

with minor importance.

Additionally, the Applicant contended that the FIVB mistakenly considered its claim as only a
financial dispute claim and not a transfer dispute in violation of its regulations. The Decision
found that the First Respondent had terminated the contract without just cause and, thus, the
First Respondent should not have been allowed to transfer to the Second Respondent. Thus,

the First Respondent should be required to return to the Applicant and honour the Contract.

The First Respondent and the FMRYV failed to provide any evidence that the Applicant did not

FIVB Tribunal
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43.

44,

45.

46.

47.

48.

honour the FIVB Sports Regulations by releasing the First Respondent for national team duty
nor did they provide any evidence that the First Respondent was forced to sign a change of
Federation of Origin request. Additionally, he did not provide any evidence that his brother

was ill-treated while working for the Applicant.

Moreover, the Applicant disagreed with the Decision’s calculation of damages, which consisted
of 3/5 of the transfer fee received and 3/5 of the valuation of the players transferred for the
First Respondent with an additional reduction by the FIVB to USD 50,000. The FIVB should
have awarded the damages requested by the Applicant in full given that the FIVB found that

the First Respondent was responsible for the improper termination of the Contract.

The only reason why the First Respondent would terminate the Contract with the Applicant is
if he concluded a contract for a higher value with the Second Respondent. It was easy for the
First Respondent and the Second Respondent to provide a contract of lower value to the FIVB

in the first instance.

Regarding its claims against the Second Respondent, the Applicant felt great injustice by the
Decision, which found that the Second Respondent was not liable for the termination of the
Contract. In particular, the Applicant believed that the FIVB showed inequity and impartiality in
favour of the Second Respondent by improperly stating that the Applicant had the burden of
proving that the Second Respondent had knowledge of the fact that the First Respondent had
a contract with the Second Respondent. The Second Respondent, not the Applicant, had to

prove that it was not aware of the Contract.

The Second Respondent also had a responsibility under the FIVB Regulations to check to see if
the First Respondent was under contract, especially considering that he was a national team
player. The Applicant had no requirement to post the Contract on the Volleyball Information

System. Ignorance of the law is not a defence for the Second Respondent’s behaviour.

The Second Respondent concluded a secret agreement with the First Respondent for a higher
amount and, thus, induced him to terminate the Contract prematurely. The FIVB should not
support this behaviour and require that the Second Respondent pay financial damages for its

actions.

The Applicant requests the following relief:

FIVB Tribunal
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4.2

49.

50.

“1. We refuse the merits of the decision that the behaviour/treatment of the
club was the reason which led the player to leave, but it is the encouragement
of Finland club, who gave the player a higher amount, even if this club did not
show or provide contracts confirming such allegation which shall be considered
the only reasonable reason for this action of the player, so we reserve to our
financial demands toward the Finland club.

2. We reserve to our previous financial demands against the player, including
compensation for his violation of his valid contract, and we refuse the amount
determined by Fédératopm internationale de volleyball for its injustice and
impartiality of the right of the club, who incurred many losses as a result of the
action of the player.

3. We reserve the right of the club to obtain attorney’s fees and we refuses the
position that we lost the dispute. In addition, it will be normal thing that the
club shall appoint experts and specialists to direct the matter of the dispute. It is
legally known that, the lost party shall assume attorney’s fees and expenses.”
(sic)

The Applicant's Answer

The First Respondent failed to provide any evidence to support his allegations against the
Applicant in his Request for Review. He has failed to show any material evidence supporting
his claims of racial discrimination or ill treatment. The Applicant stressed that it is in a country
that respects the law and had the First Respondent suffered any kind of mistreatment or racial
discrimination, he could have filed a complaint with the competent Labour Department,
Human Rights Office or at his country’s embassy in Qatar. Regarding his change of Federation
of Origin request, the First Respondent voluntarily signed the change request but the change
was ultimately rejected by the FRMV, which the Applicant respected. Another player on the
Applicant’s team, .............. (Name of another player), went through the same process as the
First Respondent and, likewise, had his change request rejected by the FRMV. He has not
suffered any ill treatment despite being in the same situation as the First Respondent, which
demonstrates that the Applicant does not discriminate against Moroccan players. Likewise, the
First Respondent falsely alleges that the Applicant did not respect his call-up to the national
team, which is demonstrated by the correspondence from the Applicant regarding his national

team call-up. Additionally, the First Respondent received all his salaries from the Applicant.

Regarding the Second Respondent, the Applicant re-emphasised that it was the Second
Respondent that was the main instigator in the present case as they induced the First
Respondent to breach the Contract. In particular, the Second Respondent lured the First
Respondent to its club by secretly offering a salary higher than the Contract. The First
Respondent did not engage in any kind of negotiations with the Applicant but unilaterally

terminated the Contract based on the inducement by the Second Respondent. The FIVB
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51.

4.3

52.

53.

54.

Tribunal should stand firm against this kind of unilateral termination without just cause in

order to ensure that its players respect the contracts that they sign.

In its request for relief, the First Respondent requested that:

“We refuse, in general, all that is mentioned in the player’s Request for Review submitted to the
FIVB Tribunal for the abovementioned reasons and confirm all claims, which have been

submitted to your esteemed Tribunal in the previous memorandums.” (sic)

The First Respondent’s Request for Review

First, the First Respondent noted that the present dispute concerned a contractual service
relationship, which has as its essential elements: the services rendered by the First
Respondent, remuneration from the Applicant and the employer-employee relationship. The
continuation of a contractual relationship hinges on the observance not only of the contractual
obligations but also the fundamental principles underpinning any contract which determine its
validity, such as the ability to sign a contract, consent and the lawful character of its object and

purpose.

Regarding consent, any changes affecting the entire duration of the Contract require the
consent of both parties. In the present case, the Applicant should not have abused its position
of strength by trying to compel the First Respondent to change his Federation of Origin so that
it could field additional foreign players. Thus, the deterioration of a contractual relationship
was not only a valid reason to terminate the Contract but also represented a lack of consent
affecting the validity of the Contract. Regarding the object and purpose of the Contract, the
Applicant’s constant request to pressure the First Respondent to change his Federation of
Origin amounted to a material breach of the Contract because the First Respondent contracted
to play with the Applicant, not the Qatar national team. The Applicant could not use the terms
of the contract to force the First Respondent to agree to this change of the purpose of the
Contract. Thus, the Applicant should bear the full responsibility based on its attempt to

substantially modify the Contract against the First Respondent’s will using its terms.

Regarding the First Respondent’s termination of the Contract under Article 4, Clauses 3 and 4,
the obligations not to discriminate against the First Respondent and to release the First
Respondent for national team duty were two essential conditions of the Contract and the
Applicant should not have abused its position of strength by failing to honour these provisions.

The Applicant did not have the right to not respond or respond belatedly to a national team
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55.

56.

call up, to hide the First Respondent’s actual nationality when competing in an international
competition, to implement a policy designed to secure the naturalization of foreign players for
the Qatari national team, to coordinate with the Qatar Volleyball Association to secure a
player’s change of Federation of Origin, to exert pressure on the First Respondent by delaying
salary payments and to subject the First Respondent’s family members to the same pressure.
The Applicant’s actions constitute discrimination based on the definition provided by the FIVB
in its decision. The FIVB should vigorously condemn these discriminatory practices by the

Applicant.

Regarding Article 8, Clause 1, the requirement for mutual agreement in order to terminate the
Contract only applies in the event that each party respects its contractual obligations as well as
the universal values in sport. When one of the Parties abuses its dominant position to deprive
the other party of fundamental rights or impose new obligations, it must bear the full
responsibility of its actions. The First Respondent clearly expressed that he did not want to
change his Federation of Origin and wanted to continue to play for his national team but the
Applicant continued to pressure him despite his clear intentions and the fact that the First
Respondent fully complied with his obligations during the first two years of the Contract. It
was clear from the actions of the Parties that a mutually amicable settlement to terminate the

Contract prematurely was not possible.

Regarding compensation, the party at fault is the responsible for paying damages. In the
present case, it was solely the Applicant’s behaviour that led to the deterioration of the
contractual relationship. The Applicant’s efforts to have the First Respondent change his
Federation of Origin moved the Contract away from its core purpose and, thus, constituted the
wrongdoing that should create liability in the present case. Their behaviour was reprehensible
and left the First Respondent with one of two choices: 1) give in to their blackmail and accept
the revised terms of the Contract imposed by the Applicant or 2) leave the Applicant.
Therefore, the First Respondent was not a fault and, thus, should not have to pay any
compensation to the Applicant. Rather, it is the First Respondent who suffered damages
because his financial situation deteriorated. Additionally, the transfer fees received by the
Applicant for the First Respondent concerned a relationship between the Applicant and Al Ahli
and were not personally received by the First Respondent. Additionally, the First Respondent
cannot afford the amount awarded by the FIVB in the first instance, and any sanctions
imposed against him would significantly harm his career. Should the FIVB Tribunal uphold the
FIVB’s decision, it would encourage Qatari clubs to continue these discriminatory practices

against Moroccan players as there are 7 players currently playing there.
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57.

4.4

58.

59.

60.

61.

The Applicant requests the following relief:

“On the formal side, to kindly accept his Request for Review of the Decision
made in Lausanne on 21 March 2016 concerning the dispute in the matter Al-
Rayyan Sports Club (QAT) v. Mohammed Al Hachdadi (MAR) and Hurrikani
Loimaa (FIN). Ref. CF No. 43/2015.

On the substantive side, to annul the above Decision ordering the Player to pay
the amount of USD 50,000.00 in favour of Al-Rayyan Sports Club, in accordance
with Article 45.11.2 of the FIVB Sports Regulations;

- to suspend the effect of the above Decision since the Player does not have
the financial means to comply with it;

- to suspend the application of any additional sanctions against him based
on Article 45.11.3 of the FIVB Sports Regulations.” (sic)

The First Respondent's Answer

The First Respondent highlighted his confidence in the FIVB’s transparency, impartiality and

objectivity in the proceedings before it despite the Applicant’s allegations otherwise.

Regarding the Applicant’s argument that the First Respondent and the Second Respondent
have hidden the actual value of the contract by signing a confidential agreement, the First
Respondent noted that the Applicant provided no evidence to support their defamatory

accusations despite having the burden of proof.

Regarding the nature of the proceedings, the First Respondent contested the Applicant’s
claims that the FIVB erroneous determined the present dispute to be a financial dispute, not a
transfer dispute. The entirety of the Applicant’s claim is based merely on the fact that it is
seeking more financial damages than those awarded by the FIVB in the first instance.
Additionally, the Applicant sent a letter to the First Respondent demanding the payment of the

amount awarded in the first instance.

In its Prayer for Relief, the Applicant only focuses on the alleged actions of the Second
Respondent without taking responsibility for its own actions against the First Respondent, the
First Respondent’s brother, the First Respondent’s national team or the First Respondent’s
Federation of Origin. Additionally, the Applicant contends that late payments are a common
practice in sports that would not entitle the First Respondent to terminate the Contract
unilaterally and that the First Respondent failed to raise this issue at the proper time.
However, the Applicant fails to take into account the fact that 1) the salary is the quid pro quo

for the player’s services in any playing contract; 2) the salary of the player is the only means of
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62.

63.

living for the player and his family; 3) repeated late payments are a material breach of a club’s
obligations which can lead to a unilateral termination of the contract by the First Respondent;
4) the First Respondent consistently reminded the Applicant to timely pay his salary without
delay and 5) the First Respondent never requested the termination of the Contract due to non-
payment because the Applicant committed serious breaches of the terms agreed upon by the

Parties.

The First Respondent stressed that 1) he was under constant pressure to change his Federation
of Origin as demonstrated by the numerous letters sent to the FMRV and the naturalisation
policy of Qatar as reflected in the 2016 Olympic Games; 2) each time that the FMRV requested
to release the First Respondent, the Appellant attempted to avoid releasing him, in particular,
for the African Championships; 3) following the departure of the First Respondent, the
Applicant abused the First Respondent’s brother before deporting him from Qatar even
though he was acting professionally and conducting his duties properly; 4) the Applicant
ignores that the First Respondent played two out of five seasons for the Applicant and 5) the
First Respondent insists that he was entitled to terminate the Contract pursuant to Article 8,
Clause 1 and Article 4, Clauses 3 and 4 because he was prohibited from joining his national
team and was subject to ......cceveieeieccieniee (consequences faced by the First Respondent) as

highlighted by the correspondence between the Applicant and the FMRV.

In his conclusion, the First Respondent requested that:

“En consideration de ce qui precede, le joueur Mohamed Al Hachdadi réitéere les demandes
figurant dans sa requéte d’appel visant la revision de la décision de la FIVB relative au litige
dont les références sont rappelées ci-dessus, notamment I‘annulation de toute forme
d’indemnisation financiere au profit du Club d’AL Rayyan Sports Club qui est pleinement
responsable de la rupture du contrat en raison de ses comportements condamnables au plan

juridique, sportif, éthique et déontologique.

Le fait de réserver une suite favorable aux demandes du Club Qatari aura certainement pour
effet de I’encourager a poursuivre sa politique discriminatoire a I’égard des étrangers exercant
au Qatar et pousser d’autres Fédérations a suivre son modele.”

Free English translation:

In consideration of the foregoing, the player Mohamed Al Hachdadi reiterates the requests

contained in his Request for Review of the FIVB’s decision on this dispute, which are referenced
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above, in particular, the annulment of any financial compensation to Al Rayyan Sports Club,
which is fully responsible for the breach of the contract due to its condemnable legal, sporting

ethical and deontological behavior.

Responding favorably to the Qatari Club’s requests would encourage it to continue to pursue its
discriminatory policy towards foreigners playing in Qatar and urge other federations to follows

its model.

4.5 The Second Respondent's Answer

64. The Second Respondent was not aware of any third party commitments that the Player had
with the Applicant. The Second Respondent only found out about this issue once the dispute
was initiated against it and the First Respondent.

65. The negotiations between the First Respondent and Second Respondent were standard. The
Second Respondent in no way induced or persuaded the First Respondent to breach any
contractual obligations that he may have had. The Second Respondent only signed the
agreement with the First Respondent that it presented in the first instance. There also was no
hidden agreement between the Parties. Thus, the Applicant’s Request for Review seeking
compensation is without any legal or objective merits.

66. Inits request for relief, the Second Respondent requested that:

“With regard to Hurrikaani Loimaa’s position and consequences, the DECISION issued by the
FIVB dated 21 March 2016, should prevail and be confirmed unchanged.” (sic)

5.  Jurisdiction

5.1 Ingeneral

67. The FIVB Tribunal must first examine whether it has jurisdiction to hear the present dispute. In
order to do so, it must first look at the relevant provisions of the Regulations.

68. Article 2.1 of the Regulations reads as follows:

“[t]lhe FIVB Tribunal is competent to decide financial disputes of an
international dimension between clubs, players and coaches from within the
world of volleyball”.

FIVB Tribunal
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69.

70.

71.

72.

73.

74.

Article 2.2 of the Regulations stipulates that the FIVB Tribunal can only resolve disputes:

“2.2.1 arising between the natural and legal persons/entities mentioned in
Article 2.1;

and

2.2.2  decided previously by the FIVB/ a Confederation or referred by the
FIVB/ a Confederation to the FIVB Tribunal”

Article 2.3 of the Regulations grants the FIVB Tribunal the power to rule on its own jurisdiction.

Thus, in order for the FIVB Tribunal to have jurisdiction over the dispute, the Panel shall

examine whether the conditions of both Articles 2.1 and 2.2 are satisfied.

The present dispute involves a claim for damages by Qatari club against a Moroccan player and
a Finnish club. The FIVB Tribunal finds that this dispute clearly qualifies as a financial dispute of
an international dimension between a player and a club in accordance with Articles 2.1 and
2.2.1. To the extent that the Applicant argues that the FIVB should have ruled on the transfer
dispute between the Applicant and the First Respondent, the FIVB Tribunal finds that its

jurisdiction is limited to financial disputes of an international dimension. Transfer disputes are

governed by Article 6.10.1 of the FIVB Sports Regulations and, thus, subject to a separate
internal procedure before the FIVB. The FIVB Sports Regulations make a clear distinction
between these two types of disputes and clearly provide that the jurisdiction of the FIVB under
Chapter 8, which includes Article 18 of the FIVB Sports Regulations governing the
administrative proceeding for financial disputes before the FIVB in the first instance and
Articles 19 and 20 of the FIVB Sports Regulations governing reviews by the FIVB Tribunal, is
limited to financial disputes of an international dimension. Consequently, the Panel finds that
it has jurisdiction over the financial dispute but does not have jurisdiction over the transfer

dispute between the Appellant and the First Respondent.

Furthermore, the Request for Review at hand is made against the Decision, which was
rendered by the FIVB. Indeed, the FIVB decided the case in the first instance under Article 18.1
of the FIVB Sports Regulations. Therefore, the present Request for Review stems from a

decision of the FIVB, and the Panel holds that Article 2.2.2 is also satisfied.

Based on the above, the conditions of Articles 2.1 and 2.2 are satisfied. Additionally, neither
party contested the FIVB Tribunal’s jurisdiction to hear this case. Therefore, the FIVB Tribunal

has jurisdiction over the present Request for Review pursuant to the Regulations.
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6.1

75.

76.

77.

78.

6.2

79.

80.

Discussion

Applicable Law

Under the heading “Law Applicable to the Merits”, Article 20.8 of the FIVB Sports Regulations
reads as follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general considerations of justice
and fairness without reference to any particular national or international law (ex aequo et bono).”

Neither of the parties has contested the applicability of ex aequo et bono to the present
dispute nor based their arguments on any national law. In light of the above, the Panel will

decide the issues submitted to it in this proceeding ex aequo et bono.

In substance, it is generally considered that an arbitrator deciding ex aequo et bono receives “a
mandate to give a decision based exclusively on equity, without regard to legal rules. Instead of

applying general and abstract rules, he/she must stick to the circumstances of the case” .*

In light of the foregoing matters, the Panel makes the following findings.

Findings

Having examined the evidence, the Panel notes that there are essentially two legal issues to
resolve in the present case: 1) whether or not the First Respondent terminated the Contract
for just cause and 2) whether or not the Second Respondent could be held jointly liable in the
event that the First Respondent terminated without just cause. Based on its findings related to
these two issues, the Panel would then have to determine what damages, if any, the Appellant
incurred in the event that an improper termination occurred. The Panel will address each of

these issues in turn.

First Respondent’s Termination

It is uncontested that the Applicant and the First Respondent signed the Contract, and neither

Party has contested the validity of the Contract. Article 2, Clause 2(j) imposed the obligation on

PoupReT/BESsON, Comparative Law of International Arbitration, London 2007, No. 717, pp. 625-626.
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81.

82.

83.

84.

the First Respondent to “refrain from entering into negotiations or agreement with another
club during the period of the contact, without the written consent of the Club”. Neither the
Applicant nor the First Respondent has presented evidence that the Applicant released the
First Respondent or that it gave its consent to the First Respondent to enter into an agreement
with the Second Respondent. Consequently, the language of the Contract is clear, and the First
Respondent would have breached this obligation when he signed with the Second Respondent

unless he previously terminated the Contract with just cause.

The First Respondent has provided three provisions that he argues justify his termination of
the Contract: Article 8, Clause 1 and Article 4, Clauses 3 and 4. The Panel will review the
arguments related to each of the provisions one by one. However, it notes that the First

Respondent has the burden of proof as the party making the assertion.

Regarding Article 8, Clause 1, the First Respondent, in essence, argues that he was able to
terminate the agreement through this provision because the Applicant abused its dominant
position to impose new obligations on the First Respondent without his consent. The argument
then follows that because the Applicant was able to alter the Contract without the permission
of the First Respondent, then the First Respondent could likewise terminate without the

Applicant’s consent.

The Panel finds that this argument must be dismissed. The language of Article 8, Clause 1 (see
para. 11 above for the full text) is clear that termination of the Contract under this provision
requires “mutual agreement”. There is no evidence of a mutual agreement. Instead, the First
Respondent is asking the Panel to interpret this provision in a way that is different from the
plain language of the text due to the alleged behavior of the Applicant. The Panel finds that it
cannot interpret this provision in such a way as to create an obligation that was not agreed
upon by the Parties. Therefore, without a mutual agreement between the Parties, the First
Respondent could not exercise a right to terminate the contract under this provision but rather

would have to use a different provision to justify his termination.

Turning to the First Respondent’s argument regarding Article 4, Clause 4 (see para. 11 for the
full text), this provision required the Applicant to release the First Respondent for national
team duty if called upon by the FRMV. The First Respondent contends that the Applicant failed
to respond or responded belatedly to the FMRV when he was called up to the national team.
The Panel agrees with the FIVB's interpretation that the Applicant could only have breached

this provision if it failed to release the First Respondent for national team duty. This provision
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does not deal with the First Respondent’s choice of national team. Additionally, delays in the
First Respondent’s release are insufficient under this provision to allow the First Respondent.
The Panel also finds that the only evidence submitted by the First Respondent was a letter
from the FMRV dated 22 September 2014 in which the FMRV requested the release of several
players playing in Qatar, including the First Respondent. No additional evidence has been put
forward that the First Respondent was not released for this competition nor any other national
team duty that may have been requested by the FMRV. It appears that the First Respondent
submitted a specific allegation that the Applicant tried to force the First Respondent to
withdraw from the African Nations Championships before the FIVB in the first instance;
however, it was demonstrated that the First Respondent was released and played for the
Moroccan national team at the African Nations Championships. Consequently, the Panel finds
that the First Respondent has failed to meet his burden of proof by providing sufficient
evidence demonstrating that he was not released for national competitions by the Applicant.
Consequently, the Panel holds that the First Respondent could not terminate the Contract

pursuant to Article 4, Clause 4.

Turning to the First Respondent’s argument regarding Article 4, Clause 3 (see para. 11 for the
full text), he contends that he was entitled to terminate the Contract because he was
discriminated against by the Appellant due to his nationality. In particular, the First
Respondent asserts the Applicant engaged in a “full-fledged policy designed to secure the
naturalization of foreign players, including Moroccans” which led the Applicant to use its
position of strength as the employer of both the First Respondent and his brother, who
worked for the Applicant, to pressure the First Respondent to change his Federation of Origin

through delayed payments of salaries.

The Panel has carefully reviewed the Decision related to this discrimination issue as well as the
additional evidence presented by the First Respondent, which included 1) a Memorandum of
Understanding sent by the Applicant to the FMRV in which it offered to pay a fee of USD
100,000 and provide other benefits, such as sportswear and balls, a location for preparation
camps and coaches in order to encourage the FMRYV to agree to the First Respondent’s and
............... (Name of another Moroccan player) Change of Federation of Origin request and a
subsequent email in which the fee was increased to USD 150,000. This initial letter was on the
Applicant’s official letterhead whereas the subsequent email appears to be from the email
address of the Applicant’s letterhead. These letters demonstrate that the Applicant was
seeking to negotiate the First Respondent’s Federation of Origin with the FMRV and, thus, had

a substantial interest in having the First Respondent change his Federation of Origin. The Panel
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would like to note that this practice by the Applicant of seeking to negotiate a change of
Federation of Origin request through the payment of compensation may not be in line with the
FIVB Sports Regulations governing Change of Federation of Origin, but this would be an issue
that would have to be referred by the FIVB to the Disciplinary Panel in the event that there
was, in fact, a violation. However, the Applicant’s interest in having the First Respondent
change his Federation of Origin is not enough on its own to allow the First Respondent to
terminate the Contract. Rather, the First Respondent must show that, in addition to this
interest, the Applicant engaged in conduct that discriminated against him due to his

nationality.

Neither the Applicant nor the First Respondent claims that the First Respondent was not paid
in full under the Contract. Rather, the Panel notes that the Decision states that the Applicant
did delay in making some payments to the First Respondent. In particular, the First
Respondent claimed that he signed a Change of Federation of Origin request on 13 May 2015
and that he subsequently received a cash payment of QAR 74,000 and a cheque payment of
QAR 15,500 once he signed the Change of Federation of Origin request. However, the FIVB
could not confirm this date because the evidence before it was incomplete. Moreover, even
examining his claim prima facie, the Panel notes that this alleged signature and, subsequent
payment occurred after the First Respondent and the Second Respondent had engaged in
negotiations and only five days before he signed his contract with the Second Respondent. This
timeline does not support the First Respondent’s assertion that he was pressured into signing
the Change of Federation of Origin form but, rather, that he signed so that he could leave the
Applicant paid in full despite being subject to a binding contract. The First Respondent could
have brought forward his claim to the FIVB at the time that his payments were outstanding.
Instead, he chose to sign the change of Federation of Origin request and, then, five days later,
sign a contract with another club without providing any notice to the Applicant and despite the

Contract.

Additionally, the First Respondent also contended that the discrimination by the Applicant was
also reflected in its failure to timely release him to the FMRYV for national team duty. However,
as already discussed in Paragraph 84 above, this has not been proven by the First Respondent

through any objective evidence.

The First Respondent also contends that his brother, who was hired by the Applicant, was
abused by the Applicant after the First Respondent left the Applicant. However, the First

Respondent has not submitted any new evidence to the Panel about this alleged
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discrimination. Without more, the Panel finds that the First Respondent has failed to

demonstrate any discrimination against his brother.

Based on the above, the Panel finds that the First Respondent has failed to provide sufficient
evidence demonstrating that he was discriminated against by the Applicant based on its
conduct. As the First Respondent could not terminate the Contract under Article 8, Clause 1
and Article 4, Clauses 3 and 4, the Panel holds that the First Respondent has failed to
demonstrate grounds under the Contract that would allow him to terminate it. Consequently,
when he left the Applicant and signed with the Second Respondent, he breached Article 2,

Clause 2(j) and, thus, must pay damages to the Applicant for his breach.

Second Respondent’s Alleged Liability

Turning to the Second Respondent, the Applicant alleges that the Second Respondent induced
the Applicant to terminate the Contract and subsequently agreed to a secret contract with the
First Respondent for an amount higher than the salaries provided in the Contract. In examining
the Applicant’s claims, it relies entirely on its written submissions and did not provide any
evidence to supplement its claims. In essence, the Applicant’s argument is that they either
knew or should have known that the First Respondent, a national team player, was under

contract with the Applicant.

The Panel agrees with the FIVB’s assessment in the first instance that the liability of a
subsequent club is not established purely because it sighed a player under contract but, rather,
there must be some kind of act by that club to allow the Panel to impose liability on it. As
stated in the Decision, without a provision similar to FIFA’s in its regulations, which the FIVB
currently does not have, Court of Arbitration for Sport jurisprudence dictates that the Second
Respondent cannot be held jointly liable without cause. Thus, in line with current sports law
jurisprudence, it must have conducted culpable conduct, such as inducement, to be found

jointly liable with a player for its breach.

Looking at the evidence before it, the Panel finds that there is nothing in the evidence that
supports the Applicant’s claims. The Panel notes that the First Respondent and the Second
Respondent alleged engaged in negotiations for the 2015/16 season in April 2015 and,
subsequently, concluded a contract in May 2015, i.e. after the conclusion of the Qatar
Volleyball League. There is nothing in this timeline that would have been suspicious under

normal circumstances within the volleyball community in which most players sign contracts for
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one season. It may have been suspicious if the First Respondent had been looking to sign in
December, for instance, just after the season but this does not discount the fact that, in that
scenario, a player may have validly terminated a contract, and regardless, is not the
circumstances in the present dispute. Thus, the argument that the Second Respondent should
have known that the First Respondent signed a long term five-year contract, which is not the
norm in the sport of volleyball as a whole, cannot be demonstrated purely by the facts of this
case. Moreover, the Applicant has not provided any proof whatsoever that the Second
Respondent actually knew that the First Respondent was under contract at the time that the
First Respondent left. Therefore, the Panel finds that the FIVB correctly found that the
Applicant failed to demonstrate any conduct by the Second Respondent that would attach
liability to it. Consequently, the Panel dismisses the Applicant’s claims against the Second

Respondent in full.

Damages

Based on the above, the Panel has found that the First Respondent is liable to the Applicant for
damages because he breached the Contract by terminating it without just cause and signing
with the Second Respondent. Consequently, the Panel must now calculate the damages owed

by the First Respondent to the Second Respondent.

In its Request for Review, the Applicant has failed to give a specific monetary request but
appears to seek the entire amount of USD 259,589 because it dismisses the FIVB’s calculation
by stating that the amount awarded did not reflect the market value of the First Respondent
and that the FIVB should not have reduced damages for its behaviour because it found that it

did not discriminate against the First Respondent.

The Panel notes that its role is to determine the damages against the Applicant by the First
Respondent’s actions, not his market value. The First Respondent’s value to the Applicant is
objectively reflected by the amounts that it paid to obtain, i.e. the transfer fee as well as the
value of the two players that it provided in exchange for the First Respondent. However, its
damages should be reduced by the value that it received from the First Respondent, i.e. the
two seasons of sporting performance that it received from the First Respondent. In essence,
the Appellant made a financial investment in the First Respondent of QAR 700.000, i.e. QAR
400,000 in cash and two players or QAR 300,000, according to the Transfer Agreement that it
signed with Al Ahli for five seasons of the playing services of the First Respondent. It received

two seasons of services from the First Respondent. Consequently, the Panel finds that it is fair
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to award the First Respondent with the value of three seasons of the playing services of the
First Respondent as determined by its original investment in the First Respondent, i.e. 3/5 of
QAR 700,000 or QAR 420,000. Converting this amount to USD Dollars, the Panel notes that the
Applicant did not address the exchange rate used by the FIVB in the first instance nor
produced a different exchange rate. Publicly available sources show that the exchange rate at
the time was 0.2746 USD to QAR 1. Consequently, the total damages based on the Applicant’s

investment in the First Respondent are USD 115,332.

The Panel finds that these damages do not require any further additional amounts as the
Applicant’s request from the first instance for additional damages of USD 50,000 has not been
proven with any evidence. The Applicant has not provided any information to support any

further damages.

Turning to the FIVB’s decision to reduce damages, the Panel notes that other sports tribunals
have reduced damages based on a respective contributory liability for the deterioration of a
contractual relationship when determining damages under ex aequo et bono principles.
Basically, if a party played a role in the deterioration of the contractual relationship, then its
damages can be reduced based on its role in the deterioration of the contractual relationship.
In this sense, it is the party’s contributory conduct, which while insufficient to allow the other
party to terminate legally, would be sufficient to allow a Panel to reduce the damages owed to

said party.

The Panel notes that the payment of a player’s salary on time, especially when said player is
living abroad, is the fundamental obligation of the club in a personal services contract. Without
receiving, a player can potentially be left stranded in a foreign country without any money to
survive and feed his/her family. The Applicant in this case has claimed that is common practice
for a club to make late payments. However, the Panel finds that just because something is a
common practice does not mean that it should be upheld. In the Panel’s opinion, it is clear that
consistent late payment is similar to if a player was consistently late to practice and games. In
that scenario, a club (and the Panel would agree) would not hesitate to impose disciplinary
sanctions, such as a financial penalty, against the player for breaching his fundamental

obligations.

Turning to the facts in the present case, the Panel notes that the Applicant does not contest
that it was late paying the First Respondent’s salary. Additionally, through the payment made
in May 2015 of QAR 89,500 (approximately USD 24,576.70), the Applicant remedied any
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breach that would have allowed the First Respondent to terminate the Contract with just
cause. Moreover, the Applicant was guilty of late payment through the two seasons that the

First Respondent played with the Appellant.

The Panel must condemn the Applicant for its consistent practice of paying the First
Respondent late. The May payment demonstrates that the Applicant was late with more than
half of the First Respondent’s salary for the 2014/15 season. It was also not the first time that
the Appellant had been late with the First Respondent’s salary. Consequently, the Panel finds
that ex aequo et bono principles dictate that the damages that it receives should be subject to
a reduction. The determination of the reduction is within the discretion of the decision-making

authority so long as the decision-making authority does abuse that discretion.

Turning to the Decision, the FIVB reduced the damages owed to the Applicant by
approximately 57 percent of the total damages owed based on the Applicant’s contribution to
the deterioration of the employment relationship. This reduction is actually the same
percentage as the amount of salary that the First Respondent received late through the May
2015 payment (QAR 89,500 of the First Respondent’s QAR 155,000 salary, approximately 57
percent of his total salary). In light of the fact that the Applicant’s late payment of more than
half of the First Respondent’s salary and the fact that it had paid late multiple times
throughout the First Respondent’s two seasons with the Applicant, the Panel finds that the
FIVB did not abuse its discretion when it reduced the damages owed by the First Respondent
to the Appellant by 57 percent. Consequently, the Panel finds that damages of USD 50,000 are
in line with ex aequo et bono principles and, thus, awards this amount to the Appellant in light

of the Appellant’s consistent and substantial late payment of the First Respondent’s salaries.

Costs

In its Decision, the FIVB did not award any costs. Given that the Decision was upheld in full on
the merits and the Applicant’s and First Respondent’s respective Requests for Review failed,

the FIVB Panel finds that each Party bears its own costs.

Regarding the Applicant’s request for legal fees in the present proceedings, the Panel notes
that Article 20.10.2 of the FIVB Sports Regulations allows for the Panel to award a contribution

towards reasonable legal fees and expenses in connection with a proceeding before it. Thus,

legal fees must be reasonable and are limited to fees related to the proceedings before the

FIVB Tribunal. When determining the contribution, the Panel must take into account the
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outcome of the proceedings as well as the conduct and financial resources of the Parties.

105. In its Request for Review, the Applicant reserved the “right” to obtain attorney’s fees. It stated
that it is a normal for a club to appoint experts and specialists for a dispute. However, the
Panel notes that all of the submissions made were submitted by the Applicant’s Secretary
General, and the Applicant failed to demonstrate that it had actually appointed these experts
and specialists, much less prove the total costs that it allegedly incurred. Moreover, the
Applicant’s Request for Review was fully dismissed by the Panel. Consequently, the Panel finds

that the Applicant must bear its own fees for the present proceeding.

106. The First Respondent and the Second Respondent did not request a reimbursement of fees not
demonstrated that it, in fact, incurred such costs. Consequently, the Panel finds that the

Respondents must likewise bear any fees that they may have incurred as well.

DECISION

107. For the reasons set forth above, the Panel decides as follows:

1. The Request for Review filed by Al Rayyan Sports Club is dismissed in its entirety.

2. The Request for Review filed by Mohamed Al Hachdadi is dismissed in its entirety.

3. The decision rendered by the FIVB on 21 March 2016 is upheld in full.

4. Mr. Mohamed Al Hachdadi shall comply with the decision by no later than 20 May
2017.

5. Any other requests for relief are dismissed.

Lausanne, seat of the proceedings, 9 May 2017.

Liu Chi
Vice Chairman of the FIVB Tribunal

Judge Hussein Mostafa Fathy Lic. Carlos J. Beltran
CAVB Member NORCECA Member
FIVB Tribunal
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