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A

FEDERATION INTERNATIONALE
DE VOLLEYBALL

The

FIVB TRIBUNAL

herewith issues the following

DECISION

FIVB 2017-01

on the Request for Review of CF 73/2016 filed by

Club Jeunesse Bauchrieh (“Claimant”)
represented by Mr. Cesar Bakhos, President
and Mr. Auguste Bakhos, Counsel,
attorney-at-law, Bauchrieh, Lebanon

VS.

Mr. Niels Klapwijik (“Respondent”)
represented by Mr. Georges Matijasevic,
FIVB Licensed Agent, Paris, France



1. The Parties

1. The Claimant is a professional volleyball club with its legal seat in Bauchrieh, Lebanon.

2. The Respondent is a professional volleyball player from the Netherlands.

2.  The FIVB Tribunal (FIVB Tribunal Judge)

3. Article 19.1.5 of the FIVB Sports Regulations (hereinafter the “Regulations”) provides as
follows:

“Cases before the FIVB Tribunal shall be heard by the Chairperson, provided that the
amount in dispute does not exceed CHF 200’000 (two hundred thousand Swiss
Francs). All other cases shall be heard by the Chairperson and two (2) other
members of the FIVB Tribunal, appointed by the Chairperson. If one or more of the
members is unavailable or ineligible due to reasons of conflict (see Article 20.4), the
Chairperson shall appoint another member of the FIVB Tribunal. If the Chairperson is
unavailable or ineligible due to reasons of conflict (see Article 20.4), he/she shall be
replaced by the Vice-Chairperson.”

4. Because the amount in dispute in the present case does not exceed CHF 200,000, this Request
for Review will be heard by the Chairperson as a single judge. Dr. Karsten Hofmann from
Germany, is the current Chairperson of the FIVB Tribunal and, thus, was appointed as the
single judge in the present case (hereinafter “FIVB Tribunal Judge”) on 31 January 2017.

3.  Facts and Proceedings

3.1 Background Facts

5. On 20 April 2016, the Claimant and the Respondent entered into a contract in which the
Respondent agreed to play for the Claimant’s team in the “Final Four” playoff games of the
2015/16 season (hereinafter the “Contract”). According to clause 2 of the Contract, the
Claimant was required to pay a “fixed amount” of USD 12,000 net (USD 7,000 net on the next
day upon arrival and USD 5,000 net before 30 April 2016) to the Respondent.

6. The Claimant paid the amount of USD 7,000 to the Respondent on the next day upon arrival.

7. The Respondent played for the Claimant’s team in four games, from 23 to 30 April 2016.
During these games, the Respondent was sometimes benched and substituted for an amateur
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player. The Claimant’s team lost all four games and did not make it to the finals.

8. The Claimant did not pay the remaining USD 5,000.

3.2 The Proceedings before the FIVB Tribunal

9. On 10 January 2017, the FIVB General Director issued a decision in the present manner
(hereinafter the “Decision”) ruling that the Claimant owed the Respondent the amounts of
USD 5,000 and CHF 500 by 10 February 2017. The Claimant was notified of the Decision on the
same day that the decision was issued. Moreover, a copy of the Decision was sent to the
Lebanese Volleyball Federation for information purposes.

10. On 23 January 2017, the Claimant filed its Request for Review including its “Reasons for
Appeal” with the FIVB Tribunal.

11. On 15 February 2017, the Respondent submitted his Answer.

12. On 19 May 2017, the FIVB Tribunal Secretariat informed the Parties that, in accordance with
Article 20.6.1 of the FIVB Sports Regulations, the FIVB Tribunal Judge had decided that no
further submissions were required. Consequently, the present proceedings were closed and, in
accordance with Article 20.10.2 of the FIVB Sports Regulations, the FIVB Tribunal Judge
requested the Parties to provide a detailed account of their respective costs as well as
supporting documentation in relation thereto by 29 May 2017.

13. On 26 May 2017, the Claimant provided its account of costs. The Respondent did not provide
any submissions on costs.

4. The Parties’ Submissions

14. The following section provides a brief summary of the Parties’ submissions and does not
purport to include every contention put forth by the Parties. However, the FIVB Tribunal Judge
has thoroughly considered all of the evidence and arguments submitted by the Parties, even if
no specific or detailed reference has been made to those arguments in this section.

4.1 The Claimant’s Postiion

15.  First, the Claimant submitted that it should be relieved of its obligation to pay because the
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16.

17.

18.

19.

20.

21.

22.

Decision mentions the general principle of justice and fairness, however, it only applies the
principle of pacta sunt servanda. The Decision does not consider the principle of balances of
duties and obligation of the Parties. According to this principle, the Claimant should not be
required to pay the remaining salary because the Respondent took advantage of the

Claimant’s need for a good player.

Second, the Decision considered the Contract as a “personal service contract” whereas
because of time issues and the importance of the games the Contract should be considered as

a “performance contract”.

Third, the Respondent breached the contract by playing poorly and, thereby, earning much
more than he merited. He stayed in Lebanon for only one week, and the Claimant lost all four
games due to, in part, to his performance. Even if the Respondent was one of the three best
players of the team, his statistics cannot be evidence of his good performance because it

would compare him as a professional to amateur players who earn USD 750 per month.

Fourth, the Contract did not contain a “severance clause”. Therefore, the FIVB Tribunal is
empowered to strike not only individual clauses of the Contract but rather the entire Contract
as an unbalanced and unfair agreement. The Claimant had to find a new player within short

time after one of his main players had left for personal reasons.

The Claimant withheld the USD 5,000 because the Respondent “had bad intentions and only
came to be physically present and NOT to actually play and win”. Prior to the semi-finals, the
Claimant’s team (together with another foreign player) won against the same team that it

(together with the Respondent) later lost against in the semi-finals.

Additionally, the FIVB erred in considering his statistics as a measure of his good performance
when, in fact, they demonstrate that he performed poorly for a player of his calibre. The
Claimant expected the Respondent to be its top performer and saviour, not merely perform as

a good amateur, which is what a top 3 performance is in Lebanon.

Additionally, the Claimant highlighted the principle of unjust enrichment because the
Respondent was paid much more than he deserved by receiving USD 7,000 for only four games
in which he performed poorly. To pay him USD 5,000 more would qualify as unjust

enrichment.

The Claimant concluded in its Request for Review as follows:
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“Wherefore, for the reasons stated in this RfR, the reasons presented by
evidence, the reasons presented by irrefragable presumption the club requests
the following relief:

1. That the Tribunal, dismiss the charge against Club Jeunesses Bauchrieh to
pay the amount of USD 5,000 net and CHF 500 to Mr Niels Klapwijk.

2. Thereafter, the tribunal annuls or dismisses the compliance of the decision by
no later than 10" of February 2017

3. That the tribunal in its own accord suspends the effected of the present
decision and Club Jeunesse Bauchrieh obligation to comply with it and as such
approve international transfers of players to the Club.

In addition, the club asks:

I. to be discharge of its contractual obligations

Il. to consider the contract as a performance contract and judge accordingly

lll. moreover, to consider the contract as null for misbalance an unjust
enrichment

IV. for disbursement of all expenses and fees relating to attorneys in law
invoices to be presented in due time

V. The club preserves its rights to raise other claims and demands in the future
and add any proofs to the file in addition to the request to interrogate
witnesses and gather written statements.”

4.2 The Respondent's Position

23. The Respondent submits that the Contract contained clear financial conditions, namely a fixed

compensation of USD 12,000 not depending on the number of losses or wins. According to

these conditions, the Contract was not a “performance based contract” but a contract with a

fixed salary. Therefore, even if the Respondent played poorly, he is entitled to the remaining

salary.

24. Moreover, the Respondent came to the Claimant do his best but the Claimant’s team did not

manage to win. He had no bad intentions and did not purposely perform poorly. But even if he

had performed poorly, the Claimant failed to immediately document such behaviour and did

not inform/warn the Respondent that this could affect his salary. Regarding his statistics, the

fact that the Respondent was not number one on the team did not entitle the Claimant to

withhold

his salary.

25. The Respondent concluded in his Answer as follows:
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5.  Jurisdiction

5.1 Ingeneral

26. The FIVB Tribunal must first examine whether it has jurisdiction to hear the present dispute. In
order to do so, it must first look at the relevant provisions of the Regulations.

27. Article 19.2.1 of the Regulations, in relevant part, reads as follows:

“[t]lhe FIVB Tribunal is competent to decide financial disputes of an

international dimension between clubs, players and coaches from within the

world of volleyball...”

28. Article 19.2.2 of the Regulations stipulates that the FIVB Tribunal can only resolve disputes:

“19.2.2.1 arising between the natural and legal persons/entities
mentioned in Article 19.2.1;

and

19.2.2.2 decided previously by the FIVB / a Confederation or referred
by the FIVB/a Confederation to the FIVB Tribunal”

29. Article 19.2.3 of the Regulations grants the FIVB Tribunal the power to rule on its own
jurisdiction.

30. Thus, in order for the FIVB Tribunal to have jurisdiction over the dispute, the FIVB Tribunal
Judge shall examine whether the conditions of both Articles 19.2.1 and 19.2.2 of the
Regulations are satisfied.

31. The present dispute involves a claim concerning the salary of a player from the Netherlands
allegedly owed by a club from Lebanon. The FIVB Tribunal finds that this dispute clearly
qualifies as a financial dispute of an international dimension between a player and a club in
accordance with Articles 19.2.1 and 19.2.2.1 of the Regulations.

32. Furthermore, the Request for Review at hand is made against the Decision, which was
rendered by the FIVB General Director. Therefore, the present Request for Review stems from
a decision of the FIVB, and the FIVB Tribunal Judge holds that Article 19.2.2.2 of the
Regulations is also satisfied.

33. Based on the above, the conditions of Articles 19.2.1 and 19.2.2 of the Regulations are
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6.1

34.

35.

36.

37.

6.2

38.

satisfied. Additionally, the Claimant’s Request for Review was filed on 23 January 2017, i.e.
within the 14-day period described in Article 18.2 of the Regulations. Moreover, neither Party
contested the FIVB Tribunal’s jurisdiction to hear this case. Therefore, the FIVB Tribunal has

jurisdiction over the present Request for Review pursuant to the Regulations.

Discussion

Applicable Law

Under the heading “Law Applicable to the Merits”, Article 20.8 of the Regulations reads as

follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general considerations of justice
and fairness without reference to any particular national or international law (ex aequo et bono).”

Neither of the Parties has contested the applicability of ex aequo et bono to the present
dispute nor based their arguments on any national law. In light of the above, the FIVB Tribunal

Judge will decide the issues submitted to it in this proceeding ex aequo et bono.

In substance, it is generally considered that an arbitrator deciding ex aequo et bono receives “a
mandate to give a decision based exclusively on equity, without regard to legal rules. Instead of
applying general and abstract rules, he/she must stick to the circumstances of the case”
(POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No. 717, pp.

625-626).

In light of the foregoing matters, the FIVB Tribunal Judge makes the following findings:

Findings

Having reviewed the evidence before him, the FIVB Tribunal Judge finds that the main issue to
decide on is whether the Respondent is entitled to the remaining salary. Therefore, the FIVB
Tribunal Judge must first determine the nature of the Contract and the Parties’ agreement
regarding performance and salary. Secondly, he must decide whether the Parties’ agreement
violates general principles of justice and fairness. Finally, the FIVB Tribunal Judge must decide
whether Respondent breached the Contract. The FIVB Tribunal Judge will discuss each of these

issues in turn.

FIVB Tribunal
Decision 2017-01 page 7/13



6.2.1 The Contract

39.

40.

41.

42.

43.

The first issue to be addressed by the FIVB Tribunal Judge is the Contract agreed upon by the
Parties. The Claimant submitted that the Contract has to be considered a “performance
contract” while the Respondent submitted that it was not performance based but a contract

with a fixed salary.

In this context, the preamble of the Contract states as follows:

“The second party [Respondent] undertakes to execute his duties as a professional volleyball
player for Club Jeunesse Bauchrieh and he undertakes to do his job with honesty and sporty
manner.”

The provisions of the Contract following the preamble, inter alia, stipulate the term of the
Contract (22 April to 11 May 2016), its financial terms (salary, bonus, international transfer fee,
health insurance and plane tickets) and the consequences of diseases and injuries of the

Respondent.

In clause 2 of the Contract, the Parties agreed that the Respondent “will get paid a fixed
amount of 12000 (twelve thousand) USD net (7000 dollars net on the next day upon the arrival
of the athlete in Lebanon, before the signature with the federation and 5000 dollars net before
April 30" 2016) (emphasis added)”. In addition, the Parties agreed that the Respondent “will
receive a bonus of 3000 USD net for winning the championship” (clause 2 of the Contract) and
that he will be “entitled to receive his full contract” in case of “an injury while training or

playing or working for the club” (clause 5 of the Contract).

The agreement on a bonus for a specific aim (Championship) shows that the Parties were well
aware of the difference between a “fixed” basic salary on the one hand and financial
incentives to be paid only under specified conditions (e.g. bonuses) on the other hand. In this
context, the Parties could have also agreed on a different salary payment system. For example,
they could have agreed to a lower base salary and different bonuses for wins. However, in the
present case, the Claimant and the Respondent agreed on a “fixed amount” of USD 12,000.
The wording “fixed” is very clear on the kind of the payment, i.e. that this amount shall not be
contingent upon specific sporting achievements but rather to be paid for the agreed services
of the player. This interpretation is supported by the Claimant’s agreement in clause 5 of the
Contract, namely to pay the Respondent’s salary also in case of an injury suffered by the

Respondent during his time with the Claimant’s team.
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44,

45.

6.2.2

Thus, taking into consideration the preamble of the Contract, the “fixed” salary of USD 12,000
net was to be paid in exchange for the Respondent’s “duties as a professional volleyball
player” for the Claimant and undertaking his job with “honesty and sporty manner”. Whether

the Respondent fulfilled these criteria will be discussed later (see below paras. 55 et seq.).

At this point, the FIVB Tribunal Judge finds that the Claimant did not agree to pay part of the
salary (USD 7,000) at the beginning and a further amount (USD 5,000) dependant only upon
the Respondent’s performance. Rather, it agreed to pay the Respondent a “fixed” salary in the

total amount of USD 12,000.

General principles of justice and fairness

46.

47.

48.

49.

50.

The second issue to be addressed is, whether the Contract violates general principles of justice

and fairness.

The Claimant argued that the FIVB failed to consider the principle of “balances of duties and
obligations” when rendering the Decision in the first instance proceedings but rather

considered only the principle pacta sunt servanda.

The principle pacta sunt servanda is based on the parties” freedom to negotiate and conclude
agreements. It is generally recognised in several jurisdictions and in international (sports) law.
Therefore, the FIVB Tribunal Judge, deciding ex aequo et bono, takes it into consideration.
However, the principle pacta sunt servanda has limits when it comes to discrimination or bad

faith.

The Claimant submitted that the Respondent had “bad intentions” when he came to Lebanon.
However, it failed to provide proof for this strong allegation. The Respondent did not refuse to
play for the Claimant’s team but rather participated in all four games for the Claimant’s team
during the term of the Contract. Whether the Respondent was sometimes benched and
substituted for another player is irrelevant because it was a decision taken by the respective
coaches and not by the Respondent. At the very least, the Claimant did not submit or even

prove that the Respondent refused to play during the four games.

With regard to discrimination: the principle of “balances of duties and obligations”, as
submitted by the Claimant, is part of the principle pacta sunt servanda and its limits. If an

agreement is fully one sided, namely one party bears only duties and obligations while the
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51.

52.

53.

54.

6.2.3

other party holds only rights, one could hold under ex aequo et bono that such an agreement is

“not just and fair”.

In the present case, the Contract stipulates rights and duties of both Parties. The Respondent
agreed to provide his services as a professional volleyball player to the Claimant’s team for the
period from 22 April 2016 to 11 May 2016 at the latest. The Claimant agreed to pay salary and
to provide further amenities to the Respondent. In addition, both Parties agreed on the
consequences of injuries and diseases. In total, the Parties agreed on different issues, which
provided both Parties with rights and duties. Consequently, the provisions of the Contract do

not reveal an unbalanced agreement.

The FIVB Tribunal Judge has taken note that the salary of USD 12,000 was earned by the
Respondent by playing four games within one week (23 to 30 April 2016). But even if the
Claimant’s team reached the finals, the Respondent would have stayed with the team for
eleven more days only. In any event, the Contract was a short-term agreement, and it was up
to the Parties to agree on a salary system, which would have taken into account the length of
the Respondent’s stay with the Claimant (payment per days) or the number of games

(payment by games).

Moreover, the Claimant failed to prove that it was unfairly forced to conclude the Contract,
specifically its consent to the “fixed” salary of USD 12,000. Even if the Claimant was under a
time constraint to find a new foreign player after one of its main players left the team for
personal reasons, the Claimant did not provide evidence that it was the Respondent who
“dictated” the provisions of the Contract. On the basis of the Parties’ submissions, the FIVB
Tribunal Judge finds that the Claimant could have signed another foreign player if the
conditions negotiated with the Respondent had not fit with what the Claimant was seeking. In

the end, it was the Claimant’s decision to agree on the Contract by signing it.

According to the above, the FIVB Tribunal Judge finds that the Contract did not violate general
principles of justice and fairness. In particular, it did not violate the principle of “balances of

duties and obligations”.

Breach of the Contract by Respondent?

55.

The third issue to be addressed is, whether the Respondent breached the Contract.
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56. According to the preamble of the Contract, the Respondent was obligated “to execute his
duties as a professional volleyball player” and “to do his job with honesty and sporty manner”.
The Claimant failed to prove any violation of these obligations. There are no indications in the
file that the Respondent did not perform the general duties of a professional volleyball player

(e.g. following instructions of the coaches, participating in trainings and games).

57. With regard to “honesty and sporty manner”, the Claimant again failed to provide proof of its

allegation that the Respondent acted in bad faith.

58. With regard to the Respondent’s performance in the four games of 23 to 30 April 2016, it is
undisputed between the Parties that the Respondent was one of the three best players on the
Claimant’s team. Even if the Claimant expected the Respondent to be the best and to win the
semi-finals just because of the Respondent’s participation, this is irrelevant to the calculation
of the Respondent’s salary. Since the only performance-based prerequisites agreed upon in
the Contract was the bonus of USD 3,000 (winning the Championships), the FIVB Tribunal
Judge finds that the Respondent met all requirements to earn the full fixed salary agreed upon

under clause 2 of the Contract.

59. Finally, winning or losing against the same team in different games depends not only on the
performance of one player but rather on a number of very different issues (performance of the
teammates, performance of the opponent players, maybe new players in the team of the
opponent). Finally, the fact that the Respondent was sometimes benched and substituted for
an amateur player is irrelevant, too. Which players are in the starting six or later substituted
are decisions up to the team’s coaches and, therefore, in the present case, up to the Claimant's
coaches. Not participating for a time in the games only based on the decision of the Claimant’s
coaches cannot be perceived as a breach of the Contract by the Respondent and does not

entitle the Claimant to withhold the remaining part of a “fixed” salary.

60. Consequently, the FIVB Tribunal Judge finds that the Respondent did not breach the Contract.

6.2.4 Summary

61. Based on the above determinations, the FIVB Tribunal Judge holds, in line with the Decision in
the first instance, that the Respondent is entitled to the remaining salary in the amount of USD

5,000.
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62.

6.3

63.

64.

65.

Consequently, the Claimant’s Request for Review is dismissed and the Decision of 10 January

2017 is confirmed.

Costs

In its Decision, the FIVB ordered the Applicant to pay the full amount of costs of CHF 500 for
the proceedings before the FIVB. Given that the Decision was upheld in full on the merits and
the Applicant’s Request for Review failed, the FIVB Tribunal orders that the Respondent is

entitled to the CHF 500 awarded in the Decision.

Article 20.10.2 of the Regulations allows the prevailing party to be granted a contribution
towards legal fees and expenses (including the applicable handling fee) in the proceedings
before it. However, legal fees must be reasonable and are limited to fees related to the
proceedings before the FIVB Tribunal. When determining the contribution, the FIVB Tribunal
Judge must take into account the outcome of the proceedings as well as the conduct and

financial resources of the Parties.

The Claimant paid a handling fee of CHF 1,500 and submitted an account of costs for legal fees
and expenses in the total amount of USD 4,500. The Respondent did not file any submissions
on costs. Given that the Claimant’s Request for Review is dismissed, the FIVB Tribunal Judge
finds that the Claimant has to bear its own legal costs (including the handling fee). Moreover,
given that the Respondent did not file any submissions on costs, the Respondent has to bear

his own legal costs, if any.
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DECISION

66. For the reasons set forth above, the FIVB Tribunal Judge decides as follows:

1. The Request for Review filed by Club Jeunesse Bauchrieh is dismissed.
2. The decision rendered by the FIVB in CF 73/2016 dated 10 January 2017 is confirmed.

3. Each party shall bear its own legal fees and expenses.

»

Any other requests for relief are dismissed.

Lausanne, seat of the proceedings, 28 June 2017.

Dr. Karsten Hofmann

FIVB Tribunal Chairperson

FIVB Tribunal
Decision 2017-01 page 13/13



