In the Matter of

[The Appellant]*
(hereinafter: “the Appellant”)

VS.

[Continental federation] [“CF”’]
(hereinafter: “the Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-02

This is an appeal brought by [the Appellant] against the [Continental] Refereeing Commission
decision dated [date] (hereinafter: “the Decision”) to declare [the Appellant] ineligible for
refereeing duties in [CF] Competitions due to the non- fulfilment of the mandatory health
requirements set by the Fédération Internationale de Volleyball (FIVB).

l. FACTUAL BACKGROUND

1 The following is an overview of the relevant facts of this case, listed in a summary
manner for the sake of brevity. However, the FIVB Appeals Panel notes that it has
considered every submission in the file thoroughly even if it has not been specifically

addressed herein.

2 On [date], [the Appellant] filed his M4-Form with the [Continental] Volleyball

Confederation ([CF]). Additional information with regards to [the Appellant] and the M4-

Form are as follows:

o [The Appellant] is a referee from [Appellant’s Country] having gained the status of
International and Continental Referee in [date].

o The M4-Form refers to the Health Certificate for Referees, a copy of which is
publicly available using:
http://Amww.fivb.org/EN/Medical/Medical _Forms/FIVB_M-4.pdf.

1 In the interest of the protection of privacy. This is a redacted version of the decision. Any reductions are
marked with [brackets].
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http://www.fivb.org/EN/Medical/Medical_Forms/FIVB_M-4.pdf.

The M4-Form filed by [the Appellant] was reviewed and analysed by the

[Continental] Medical Commission President.

On [date], the [Continental] Medical Commission President reported to the [Continental]
Refereeing Commission ([CRC]) that no adequate progress had been made by [the
Appellant] with regards to his health condition. [the Appellant] had been included in the
Health Management Plan established by the FIVB in 2014.

On [date], the [CRC] informed [the Appellant] that his health condition was deemed
incompatible with officiating at [CF] competitions. Accordingly, his refereeing activities
would be suspended as of [date]. [the Appellant] had however retained eligibility to
officiate on [date] due to short notice and to avoid any logistic problems.

THE DECISION UNDER DISPUTE

On [date], the [CRC] issued the Decision under dispute, which read as follows:

‘Re.: Suspension of Refereeing Activity — until new valid M-4 form is

provided

Dear [the Appellant],

We are referring to you concerning the M-4 Form you have sent to [CF] on
[date]. Unfortunately, it indicates that you did not fulfil at this moment the

health requirements to officiate as Volleyball International Referee.

We would like to remind you that all International Referees and Candidates

are requested to stay below the health limits set by FIVB.

In light of the above, the [CF] regret to inform you that from [date] your

refereeing activity for [CF] competitions will be suspended until
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you provide [CF] and FIVB with a valid M-4 form. This M-4 form will have to
be filled again and signed by a Specialist of Sport Medicine, from which
shall be evident that you fulfill again the medical conditions to officiate as
Volleyball International Referee (according to FIVB Health Management
Plan Programme [date]). After that, you will be again fully eligible for [CF]

nominations.

Furthermore, we confirm that your nomination for the match in [Match’s
place] on the [date] will not be cancelled, due to short time notice and to

avoid any logistic problems.

We thank you for your attention and count on your understanding and full

commitment in the next months.

[L.I

APPEAL BY [THE APPELLANT] AGAINST THE DECISION

a) Proceedings before the Appeals Panels

On [date], [the Appellant] (hereinafter: the “Appellant”’) filed an appeal against the

Decision. This appeal is recorded under the following case number: Case AP [year]-02.

On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the appeal by
the Appellant. In their response to the Appellant, the FIVB Appeals Panel Secretariat
informed the Appellant that the FIVB Appeals Panel Chairperson had dismissed the
request for a stay of the Decision. On the same day, the FIVB Appeals Panel Secretariat
notified the [Continental] Volleyball Confederation (hereinafter: the “Respondent” or the
“[CF]”) of the existence of the appeal submitted by the Appellant and provided the

Respondent with the opportunity to file an answer by no later than [date].

On [date], the counsel to the Appellant informed the FIVB Appeals Panel Secretariat of

the existence of a certain number of dead links to the FIVB Regulations
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in the FIVB Appeals Panel Secretariat communication dated [date]. On the same day, the FIVB

Appeals Panel Secretariat rectified the information provided to the Appellant.

9

10

11

12

13

14

On [date], the Respondent filed its answer with the FIVB Appeals Panel Secretariat.

On [date], the FIVB Appeals Panel Secretariat acknowledged receipt of the answer by
the Respondent. On the same day, the FIVB Appeals Panel Secretariat informed the
Appellant and the Respondent of the composition of the FIVB Appeals Panel in the Case
AP [year]-02. The FIVB Appeals Panel was to sit in the following composition:

° Ms. Damaris Young (PAN), Chairperson;

° Ms. Emba Wu-Man Leung (CHN), Member; and

. Mr. Thomas Berend (LUX), Member.

The FIVB Appeals Panel Secretariat further informed the Appellant and the Respondent
that the FIVB Appeals Panel will now review their respective submission(s) and was to

deliberate on the Case AP [year]-02 in due time.

On [date], the Appellant submitted an unsolicited communication (hereafter: the
“Supplement to the Appeal”) to the FIVB Appeals Panel Secretariat commenting on the

answer by the Respondent.

On [date], the FIVB Appeals Panel Secretariat informed the Appellant and the
Respondent that the admissibility of the Supplement to the Appeal would be decided by
the FIVB Appeals Panel.

On [date], the FIVB Appeal Panel Chairperson, Ms. Damaris Young (PAN), accepted
the decision of Mr. Thomas Berend (LUX) not sit in the Case AP [year]-02.

On [date], the FIVB Appeal Panel Chairperson, Ms. Damaris Young (PAN), appointed

Mr. Jorge Granja Cobos (ECU) as member to the FIVB Appeals Panel in the Case AP

[year]-02 as a replacement to Mr. Thomas Berend (LUX).
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17

18

On [date], the counsel to the Appellant complained to the FIVB Appeals Panel

Secretariat of the length of the proceedings.

On [date], the FIVB Appeals Panel Secretariat informed the Appellant and the
Respondent that the FIVB Appeals Panel was in the process of drafting the present
decision, which should be issued by the end of the year (i.e. [year]) or in the beginning

of [year].

b) Positions of the Parties

The position of [the Appellant] may be summarized as follows:

° The appeal is admissible because i) the appeal was filed in due time and ii) the
applicable administration fee was paid.

. There is no regulatory basis for the Decision. Neither the FIVB Disciplinary
Regulations nor the FIVB Medical and Anti-Doping Regulations provide for
sanctions in relation with the use of the M-4 Form. The same hold true with regards
to the [CF] General Regulations and the [CF] Statutes. The FIVB Medical and
Anti-Doping Regulations address however the health of referees.

. The Decision is not reasoned. This does not allow for a complete understanding
and review of the alleged M-4 Form violation. Accordingly, the chances to
successfully challenge the Decision are hindered.

o The Decision is ill-funded. The FIVB database shows a medical certificate with
validity until [date].

The Supplement to the Appeal elaborates further on the above. In this specific

submission, [the Appellant] seeks also the reimbursement of the handling fee.

The Prayer for reliefs of [the Appellant] was as follows:

° “[The Prayer for reliefs in the Appellant’s language] [free translation: the decision
to be stayed pending conclusion of the proceedings]’.

o “[The Prayer for reliefs in the Appellant’s language] [free translation: the decision

under dispute to be overturned]”.
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The position of the [Continental] Volleyball Confederation ([CF]) may be summarized as

follows:

. [The Appellant] health condition is incompatible with refereeing duties. This is
notably highlighted by the inclusion of [the Appellant] in the Health Management
Plan established by the FIVB back in 2014.

. [The Appellant] was not sanctioned by the [CRC] when declared ineligible to
officiate in [CF] competitions but rather informed of his situation, the
consequences and the remedies. In this respect, [CF] notes that i) imposing
sanctions is an exclusive competence of the [CF] Legal Chamber and ii) [the
Appellant] was well aware of the health indicators not being complied with.

. [The Appellant] will be declared eligible to officiate in [CF] competitions as soon
as [the Appellant] will meet the eligibility criteria set forth in the [CF] and FIVB

regulations.

The Prayer for reliefs of the [Continental] Volleyball Confederation ([CF]) was as
follows:

. “the claims to be rejected”.

ADMISSIBILITY OF THE APPEAL BY [THE APPELLANT]

The FIVB Appeals Panel notes that two set of FIVB Disciplinary Regulations may apply

to the admissibility of the appeal by [the Appellant], namely:

. The FIVB Disciplinary Regulations 2017, which were approved by the FIVB Board
of Administration on 5 May 2017 and entered into force on 8 June 2017; and

. The FIVB Disciplinary Regulations 2018, which were approved by the FIVB Board

of Administration on 4 May 2018 and entered into force on 1 June 2018

The FIVB Appeals Panel acknowledges that the appeal was filed with the FIVB Appeals

Panel Secretariat on [date], i.e. when the FIVB Disciplinary

! Relevant changes to the FIVB Disciplinary Regulations 2018 with regards to the FIVB Appeals Panel
related only to the composition of the FIVB Appeals Panel (creation of substitute members) and the
authority to appoint a replacement in case a member is unavailable, resigns, has the same nationality
as one of the parties or conflicted (see Articles 29.1 and 29.3.1 of the FIVB Disciplinary Regulations

2018).
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Regulations 2017 were in force. Thus, the FIVB Appeals Panel finds that the
admissibility of the appeal by [the Appellant] is to be checked against the admissibility
criteria set forth in the FIVB Disciplinary Regulations 20172,

However, the FIVB Appeals Panel finds that the FIVB Disciplinary Regulations 2018 will
guide the FIVB Appeals Panel with regards to any other procedural issue related to the

present proceedings (e.g. allocations of costs).

a) FIVB Appeals Panel Competence: Prerequisites

The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled

for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the

Appellant must:

i. file the appeal within fourteen (14) days of notification of the decision (Article
31.1 of the FIVB Disciplinary Regulations). The Appellant filed an appeal with the
FIVB Appeals Panel on [date], namely fourteen (14) after receipt of the Decision.
The FIVB Appeals Panel makes however no determination at this point as to the
admissibility of the Supplement to the Appeal; and

ii. pay an administrative fee of CHF 2’000 (Article 31.2 of the FIVB Disciplinary
Regulations 2017). The Appellant paid the administrative fee on [date]. The FIVB

Appeals Panel Secretariat confirmed receipt of the administrative fee on [date].

In light of the above, the FIVB Appeals Panel is satisfied that the Appellant complied

with both requirements.

b) FIVB Appeals Panel Competence: General principles

2 For the sake of completeness and transparency, the FIVB Appeals Panel reiterates that there has
been no changes to the admissibility requirements with regards to appeals against decisions by FIVB
bodies or Confederations bodies between the FIVB Disciplinary Regulations 2017 and the FIVB
Disciplinary Regulations 2018.
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The FIVB Appeals Panel is competent to hear appeals filed by an affected party against
decisions of FIVB bodies or Confederation bodies (Article 30.1 of the FIVB Disciplinary
Regulations 2017). In the present case, it is undisputed that:

i. the Appellant is an affected party within the meaning of Article 30.1 of the FIVB
Disciplinary Regulations 2017. The [CRC] held that [the Appellant] no longer met
the eligibility requirements to officiate in [CF] competitions as of [date]; and

ii. the Decision was issued by a Confederation body within the meaning of Article
30.1 of the FIVB Disciplinary Regulations 2017. The Respondent is the
Confederation recognised by the FIVB for [Continent] (Article 2.10.1.2 FIVB
Constitution 2014) and the [CRC] a body of said Confederation (Article 1.1 81
let. e [CF] Constitution 2017 in conjunction with Article 5.4 [CF] General
Regulations and Article 39.1.1 [CF] Volleyball Competitions Regulations).

In light of the above, the FIVB Appeals Panel appears to be, on a prima facie basis only,
competent to hear the appeal filed by the Appellant against the Decision.

c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederations

bodies may be appealed.

The FIVB Appeals Panel is satisfied that the restriction set forth in Article 30.2 of the
FIVB Disciplinary Regulations 2017 does not apply in the present case because the

appeal does not concern a referee’s decision (see Case AP 2017-03, para. 24 ff.).

The FIVB Appeals Panel is further satisfied that the restriction set forth in Article 28.6 of
the FIVB Disciplinary Regulations 2017 does not apply as well to the case at hand
because the appeal does not concern a fine in an amount of less than CHF 5’000 (see
para. 17-18).

In light of the above, the FIVB Appeals Panel is satisfied that the FIVB Appeals Panel is

competent to hear the appeal filed by the Appellant against the Decision.
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THE APPEAL PANEL DECISION

The FIVB Appeals Panel shall a) decide on the admissibility of the Supplement to the
appeal and b) decide on the compliance of the Decision comply with the regulatory

framework applicable to International Referees.

a) The admissibility of the Supplement to the appeal

The FIVB Appeals Panel shall examine the admissibility of the Supplement to the

appeal.

The FIVB Appeals Panel understands that the procedure before the FIVB Appeals Panel
was governed by the FIVB Disciplinary Regulations 2017 at the time of the filing of the
Appeal (see para. 21). Consequently, the FIVB Appeals Panel will rely upon the FIVB
Disciplinary Regulations 2017 to decide on the admissibility of the Supplement to the

appeal.

The FIVB Appeals Panel notes that the FIVB Disciplinary Regulations 2017 provided
the FIVB Appeals Panel with extensive authority to govern the procedure before it.
Accordingly, the FIVB Appeals Panel and the FIVB Appeals Panel Secretariat, acting
on behalf and under the authority of the FIVB Appeals Panel, could issue directions to

the parties participating in a procedure before the FIVB Appeals Panel.

On [date] and acting under the instruction of the FIVB Appeals Panel, the FIVB Appeals

Panel Secretariat informed the Appellant and the Respondent of the following:

“The FIVB Appeal Panel will deliberate on the case AP [year]-02
[the Appellant] vs. [CF] shortly. The FIVB Appeals Panel will decide based
on the written submission filed by the Parties. The FIVB Appeals Panel

decision will be communicated to the Parties in due time.”
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Based on the language of the excerpt referred above, the FIVB Appeals Panel
understands that these proceedings were closed at the time of the filing of the

Supplement to the appeal, i.e. on [date].

In light of the above, the FIVB Appeals Panel finds that the Supplement to the appeal is
inadmissible because finding otherwise would not place the Respondent on equal
footing with the Appellant with regards to their right to be heard. Accordingly, the
Supplement to the appeal shall be disregarded when considering the documentation

supporting the appeal against the Decision.

b) Does the Decision comply with the regulatory framework applicable to

International Referees?

[The Appellant] purports that there is no regulatory basis for the Decision, the Decision
was not reasoned and that the Decision was ill-founded. This calls for a review of the
regulatory framework applicable to International Referees before the FIVB Appeals is in

a position to decide on the appeal.

i. What is the process and conditions to become an International Referee and

maintain this status?

The FIVB Appeals Panel would first like to emphasize that the Status of Referees was
exclusively governed by Chapter 10, FIVB Event Regulations 2017 at the time of the
Decision. The provisions of the FIVB Event Regulations 2017 relevant to the present

case are as follows:

“40.4.2 The FIVB will award a personal International Referee’s Certificate
and ID Card to those candidates proposed by the FIVB Refereeing
Commission, after ensuring that they have fulfilled the
requirements as to experience and quality, established by the

FIVB Refereeing Commission, in accordance with the following.

40.4.3 The procedure for nomination is as follows:
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a. the National Federation of the candidate must send a
proposal to the Continental Referee Commission to verify it.

b. the Continental Referee Commission will verify the
proposals with the score sheets of the respective matches
and send its judgment to the Referee Commission
President; and

C. the Refereeing Commission will prepare the proposed
nominations for the Executive for approval. If the candidate
is successful, the Sports Events Department will
immediately send the corresponding certificate to each

respective National Federation.

[.]

40.4.4 The International Referee’s title is valid for four (4) years.”

41  The FIVB Appeals Panel would like to further emphasis that International Referees could
be suspended or have their card withdrawn as per Article 40.7 FIVB Event Regulations

2017, which read as follows:

“40.7.1 An International Referee who has been inactive in national and
international competitions for a two-year (2) period will be
suspended and his Referee Card returned to the FIVB as

requested by the FIVB Secretariat.

40.7.2 An International Referee who has not, for a two-year (2) period,
officiated at any international match, whilst continuing his national
activity, will be suspended from international activity: a. at the
request of his national federation, the Refereeing Commission
may grant another examination to resume his refereeing activity;
and b. exceptional cases may be examined by the Commission

at the request of the national federation.
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40.7.3 When an International Referee has to interrupt his refereeing
activity for work or study reasons for a two-year (2) period and his
Federation asks for a leave of absence at the end of the absence,
he may, with the Commission’s approval, pass an examination in

order to be re-admitted to the list of International Referees.”

In light of the above, the FIVB Appeals Panel is satisfied that the FIVB was exclusively
competent to grant the status of International Referee to candidates proposed by the
FIVB Refereeing Commission, suspend or withdraw the card of an International Referee
at the time of the Decision.

The FIVB Appeals Panel shall now examine if the Respondent overlooked its duties

to abide by Chapter 10, FIVB Event Regulations by issuing the Decision. In this regard,

the FIVB Appeals Panel understands that the Respondent did not breach Articles 40.4

and 40.7 FIVB Event Regulations 2017 because these provisions were inapplicable in

the case at hand. The reasons were as follows:

° Article 40.4 FIVB Event Regulations 2017 referred to the granting of the status of
International Referee. The FIVB Appeals Panel understands that the status of
International Referee of [the Appellant] has not been questioned by the
Respondent; and

o Article 40.7 FIVB Event Regulations 2017 referred to the suspension or withdrawal
of international referee cards due to the inactivity or the interruption of activities
of an International Referee. The FIVB Appeals Panel understands that the
international referee card of [the Appellant] was neither suspended nor withdrawn
in the present case.

The above is evidenced by the fact that [the Appellant] is still listed as an International

Referee by the FIVB on their website.

Based on the above, the FIVB Appeals Panel finds that the Decision does not

constitute a decision on the status of Referee.
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ii. What are the medical requirements to officiate in the sport of Volleyball at

international level?

With regards to the medical requirements to officiate in the sport of Volleyball at
international level, the FIVB Appeals Panel notes that the FIVB Medical and Anti- Doping
Regulations 2017 provided for the following:

“1.1 All FIVB-accredited referees and candidates must submit a completed
Health Certificate for Referees (M-4) to the FIVB Medical
Department by the 15th of October each year. International
referees are required to complete the Cooper test every six (6)

months.

1.2 FIVB-accredited referees and candidates with conditions that are
incompatible with refereeing in FIVB competitions must develop a
health management plan in consultation with his/her personal
physician, to be submitted to the Medical Commission for
approval. This plan must include specific goals to be met
according to a time schedule to be approved. Follow-up reports
from the personal physician documenting adequate progress
according to the plan must be submitted at regular intervals to
remain on or re-enter the list of active International and FIVB

referees.”

The FIVB Appeals Panel further notes that the conditions deemed incompatible with
refereeing were listed in Article C 2 of the FIVB Medical and Anti-Doping Regulations
2017. These included, among others, metabolic diseases, namely a body mass index

>30 and an abdominal circumference of >102 cm for male referees.

The FIVB Appeals Panel understands that the existence of a medical condition
incompatible with refereeing was established by checking the M-4 Form against the list
established in Article C 2 of the FIVB Medical and Anti-Doping Regulations 2017. In
their submission, the Respondent confirmed that the body mass index and the

abdominal circumference of the Appellant were the medical condition in question.
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The FIVB Appeals Panel further understands that referees with a medical condition
deemed incompatible with refereeing had to develop a Health Management Plan
(Article C 1.2 of the FIVB Medical and Anti-Doping Regulations 2017). In this regard,
it is undisputed that this programme served, among others, the purpose to help
referees to comply with general health standards established by the World Health
Organisation (WHO). Exclusion from the Health Management Plan is decided by the
FIVB Medical Commission. Additional information with regards to the Health
Management Plan Programme is publicly available using:

http://www.fivb.org/EN/Medical/Document/FIVB_Health Management Plan Progra

mme_Guide.pdf.

In light of the above, the FIVB Appeals Panel is satisfied that referees with a medical
condition deemed incompatible with refereeing were automatically subject to the
obligation to develop a Health Management Plan and bore the burden to prove that they
complied with general health standards established by WHO for said obligation to be
cancelled, and that the exclusion from the Health Management Plan was subject to a

decision by the FIVB Medical Commission.

Based on the above, the FIVB Appeals Panel finds that the Respondent was in its right
to adduce the existence of a medical condition incompatible with refereeing by reviewing
the M-4 Form against the content of the list established in Article C 2, FIVB Medical and
Anti-Doping Regulations 2017. The FIVB Appeals Panel further finds that the Appellant
did not discharge his burden to prove that the Appellant was not (or no longer) subject
to the obligation to develop a Health Management Plan at the time of the Decision. The
FIVB Appeals Panel finds last that there is no interrelation between the status of
International Referee discussed earlier (see para. 40 ff.) and the existence of a medical

condition incompatible with refereeing that developed after the granting of said status.

iii. What are the eligibility requirements to officiate in the sport of Volleyball at

international level?

Turning now to the eligibility requirements to officiate in the sport of Volleyball at

international level at the time of the Decision, the FIVB Appeals Panel notes that
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Article 1.3 FIVB Event Regulations 2017 established the following categories of
international competitions:

a. FIVB Competitions;

b World Competitions;

C Official Competitions;

d. Recognized Competitions; and

e

Registered Competitions

The FIVB Appeals Panel further notes that only International Referees were allowed to
officiate in FIVB, World and Official Competitions (Article 40.5.1.a of the FIVB Event
Regulations 2017) at the relevant time. The FIVB Appeals Panel will not discuss
Recognized and Registered Competitions further because these competitions are not
relevant to the case at hand.

The FIVB Appeals Panel understands that the authority to enforce the relevant
regulations lie with the FIVB with regards to FIVB Competitions and World Competitions
and with the Continental Confederations with regards to Official Competitions (Article 3
of the FIVB Event Regulations 2017).

However, the FIVB Appeals Panel understands that the principle of subsidiarity applied
in the context referred to above, namely that Continental Confederation could enact
additional rules within their sphere of competence provided that FIVB did not have
exclusive authority to regulate the matter at hand and that the additional rules did not
conflict with those of the FIVB. Reference to the principle of subsidiarity with regards to

International Referees read as follows:

“Article 5.4 §2 [CF] General Regulations 2017

The competences of the [CRC] are:

a. To keep files on [Continental] international referees and international
candidate-referees,

b. To set up and supervise refereeing activities in competitions under
the direct authority of the [CF],

C. To implement FIVB guidelines and instructions for referees appointed
for the competitions, with a view to ensure uniform refereeing,

d. To submit proposals and recommendations on refereeing to the
Board of Administration for assessment,
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e. To implement any measures likely to promote better refereeing at
[Continental] level,

f. To set up seminars for international referees and candidate-referees
with a view to promote uniform refereeing in [Continent].”

The FIVB Appeals Panel further understands that the Respondent enacted additional
rules with regards to the appointment and selection of International Referees to officiate
in Official Competitions under the authority of the Respondent specifically. Relevant
provisions of the [CF] Volleyball Competitions Regulations 2017 are the following:

“Article 39.1.1 [CF] Volleyball Competitions Regulations 2017

81 The duties of the [CF] [Continental] Refereeing Commission include,
among others, the following:

a. To appoint the [CF] Referee Delegates,

b. To appoint the referees to all levels of a [CF] competition with
the sole exception of the Final phase of such competition,

C. To nominate the referees, who are appointed by the Board of
Administration, to the Final phase of a [CF] competition,

d. Where a [CF] Referee Delegate or Special Refereeing
Commission is absent or not appointed in a level of a [CF]
competition, to appoint the referees to all matches of such
level.”

“Article 40.1.2 [CF] Volleyball Competitions Regulations 2017

82 A referee is appointed by the [CF] [Continental] Refereeing
Commission or the [CF] Referee Delegate. A referee is eligible for an
appointment to a match when the four following requirements are
fulfilled:

a. Such referee complies with article 40.1,

b. Such referee is mentioned in the annual International Volleyball
and Candidate International Referees list of a National
Federation,

C. Such referee was declared fit to fulfil his/her duties,

d. Such referee successfully completed the E-Learning
educational programme.

[.]

84  Areferee is appointed to a match according to the evaluation of such
referee and the criteria defined by the [CF] [Continental] Refereeing
Commission such as the referee status, experience or medical
examination.”
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There is no doubt in the mind of the FIVB Appeals Panel that the Respondent was within
its own right to enact additional rules with regards to the appointment of International
Referees to officiate in Official Competitions under the authority of the Respondent. In
this regard, Article 39.1.1 81 let. b, c and d of [CF] Volleyball Competitions Regulations
2017 simply mirrored Article 5.6.6.n of the FIVB General Regulations 2017, which
allowed for the FIVB to appoint International Referees to officiate in FIVB Competitions
and World Competitions. It is plain that the Respondent should have a similar rule within

its own regulatory framework.

There is no further doubt in the mind of the FIVB Appeals Panel that the Respondent
was within its own right to enact additional rules with regards to the selection of
International Referees to officiate in Official Competitions under the authority of the
Respondent. This allowed notable in order to have a clear, transparent and non-biased
selection process to take place, which in turn serves all International Referees. With
regards to the inclusion of health requirements in the selection process referred to in
Article 40.1.2 82 let. ¢ and 84 [CF] Volleyball Competitions Regulations 2017
specifically, the FIVB Appeals Panel has already ruled that the M-4 Form was the proper
document to identify the (non-)existence of a medical condition incompatible with
refereeing (see para. 47 above) and sees no reason to object to the inclusion of such a
requirement in the selection process. On the contrary, the FIVB Appeals Panel believes
that the inclusion of health requirements in the selection of International Referees was
warranted for compliance with the principles set forth in Article C of the FIVB Medical
and Anti-Doping Regulations 2017 and for safety reasons — i.e. to protect both the

Appellant and the Respondent.

In light of the above, the FIVB Appeals Panel is satisfied that the general regulatory
framework established by the FIVB and refined by the Respondent within the boundaries
of the subsidiarity principle provided for a clear, unequivocal and sufficient legal basis
to the Decision. The FIVB Appeals Panel is further satisfied that the Decision was not
aimed at punishing the Appellant in any way but merely related to the eligibility of the

Appellant to officiate in Official Competitions under the authority of the Respondent.
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Based on the above, the FIVB Appeals Panel finds that the Respondent established
a regulatory framework with regards to the appointment and selection of International
Referees to officiate in Official Competitions under the authority of the Respondent in
compliance with that of the FIVB. The FIVB Appeals Panel further finds that the
Respondent relied upon the relevant document to assess the health of the Appellant,
namely the M-4 Form, and having identified a medical condition deemed incompatible
with refereeing, correctly informed the Appellant as to his eligibility status under the
aforementioned regulatory framework. The FIVB Appeals Panel notes that had the
Respondent not issued the Decision, the Appellant would not have known the reasons
as to why he was no longer appointed to officiate. In sum, the FIVB Appeals Panel holds

that the Respondent issuing the Decision was ultimately in the interest of the Appellant.

COSTS

The FIVB Appeals Panel notes that Article 31.2 in fine of the FIVB Disciplinary
Regulations 2018 provides that the administrative fee can be reimbursed if a party
prevails. In the present case, the Appellant did not prevail on its appeal. Consequently,
the FIVB Appeals Panel finds that it cannot reimburse the administrative fee paid by the

Appellant.

The FIVB notes that there is no provision in the FIVB Disciplinary Regulations 2018 with
regards to legal costs which allows for the FIVB Appeals Panel to attribute said costs to
a specific party. Consequently, the FIVB Appeals Panel finds that the Appellant and the

Respondent shall bear their own costs.
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VII. FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

1. The appeal filed by [the Appellant] is dismissed insofar as it is
admissible;

2. The decision of the [CRC] dated [date] is confirmed; and
3. Any other requests for relief are dismissed.

Lausanne, [date of the decision]

”

Ms. Damaris Young

Chairperson
Ms. Emba Wun Man Leung Mr. Jorge Granja Cobos
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for
Sport (CAS), in accordance with

o Atrticle 32 of the FIVB Disciplinary Regulations 2018 which provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with the
Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue de Beaumont 2
1012 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

e-mail: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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