In the Matter of

[The Appellant’s Country]' Volleyball Federation
(hereinafter “Appellant”)

VS.

[a Continental Volleyball Federation]
(hereinafter “Continental Federation” or “First Respondent”)

and

Fédération Internationale de Volleyball
(hereinafter “FIVB” or “Second Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-02

This case concerns four appeals brought by the [Appellant] against decisions of the First
Respondent dated [date] and [date] as well as decisions of the Second Respondent dated
[date] and [date]. All four decisions suspended the participation rights of [Appellant's
Country] volleyball clubs and volleyball, beach volleyball and snow volleyball national teams
as well as [Appellant’s Country] officials in FIVB, respectively continental competitions.
Those four appeals were subsequently consolidated by the FIVB Appeals Panel into one

proceeding.

I FACTUAL BACKGROUND

The following is an overview of the relevant facts of this case, listed in a summary manner
for the sake of brevity. However, the FIVB Appeals Panel notes that it has considered every

submission in the file thoroughly even if it has not been specifically addressed herein.

1 The Appellant is the governing body of the sport of volleyball in [Appellant’s Country]

and a member of both the First and the Second Respondent.

"In the interest of the protection of privacy, this is a redacted version of the decision. Any reductions are
marked with [brackets].
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The First Respondent is the governing body of the sport of volleyball in [Continent].

The Second Respondent is the world governing body of the sport of volleyball.

On [date], i.e. four days after the closing ceremony of the [Event] in [Event’s Location],

the [Appellant’s Country] army invaded [Country 2].

On the same day, the Executive Board of the International Olympic Committee (I0OC)

published the following statement:

“The International Olympic Committee (IOC) strongly condemns the breach of the
Olympic Truce by the [Appellant’s Country] government. The respective UN resolution
was adopted by the UN General Assembly on [date] by consensus of all 193 UN
Member States. The Olympic Truce began seven days before the start of [Event], on

[date], and ends seven days after the closing of the [Event 2]. [...]"

On [date], the I0C Executive Board published another statement, addressed to
international federations and sports organizers which “should take the breach of the
Olympic Truce by the [Appellant’s Country] and [Country 3] governments into account

and give the safety and security of the athletes absolute priority [...]".

Between [date] and [date], [number] national volleyball federations expressed their
solidarity with [Country 2] in letters addressed to the First and the Second Respondent.
In addition, a majority of these federations indicated that they did not want to compete

with [Appellant’s Country] clubs or athletes for the time being.

On [date], the IOC Executive Board issued a resolution with recommendations to
international federations and sports organizers which read, in relevant parts, as

follows:

“The Olympic Movement is united in its mission to contribute to peace through sport
and to unite the world in peaceful competition beyond all political disputes. [...]
At the same time, the Olympic Movement is united in its sense of fairness not to punish

athletes for the decisions of their government if they are not actively participating in
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them. We are committed to fair competitions for everybody without any discrimination.
The current war in [Country 2], however, puts the Olympic Movement in a dilemma.
While athletes from [Appellant’s Country] and [Country 3] would be able to continue to
participate in sports events, many athletes from [Country 2] are prevented from doing
so because of the attack on their country. This is a dilemma which cannot be solved.
The I0C EB has therefore today carefully considered the situation and, with a heavy
heart, issued the following resolution: In order to protect the integrity of global
sports competitions and for the safety of all the participants, the IOC EB
recommends that International Sports Federations and sports event organisers
not invite or allow the participation of [Appellant’s Country] and [Country 3]

athletes and officials in international competitions. [...]” (emphasis added)

THE DECISIONS UNDER DISPUTE

On [date], the President of the [Continental Federation] notified the [Appellant] and all
National Federation Presidents of a decision of the Board of Administration of the
[Continental Federation] (hereafter the “First [Continental Federation] Decision”),

which stated as follows:

“[...] Following the initial decisions adopted by the [Continental Federation] to remove
official events from [Appellant’s Country], | would like to inform you on behalf of my
colleagues from the [Continental Federation] Board of Administration, about our latest
decision:

1. To immediately declare all [Appellant’'s Country] and [Country 3] national teams,
ineligible for participation in [Continental Federation] Volleyball competitions until
further notice;

2. To immediately declare all [Appellant’'s Country] and [Country 3] club teams
ineligible for participation in [Continental Federation] [Continental] Cups competitions
until further notice;

3. To immediately declare all [Appellant’s Country] and [Country 3] athletes ineligible
for participation in [Continental Federation] Beach Volleyball competitions until further

notice
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4. To immediately declare all [Appellant’s Country] and [Country 3] athletes ineligible
for participation in [Continental Federation] Snow Volleyball competitions until further
notice;

5. To immediately declare all [Appellant’'s Country] and [Country 3] officials, including
delegates, supervisors, referees etc. ineligible for participation in [Continental
Federation] competitions until further notice;

6. To immediately suspend all [Appellant's Country] and [Country 3] members from

the [Continental Federation] organs until further notice.”

On [date], the General Director of the FIVB notified the President of the [Appellant] of
a decision of the Board of Administration of the FIVB (hereafter the “First FIVB

Decision”), which stated as follows:

“[...] Based on the I0C EB’s resolution and the implications of the ongoing war in
[Country 2], the FIVB Board of Administration decided the following regarding the
eligibility of [Appellant’'s Country] national teams, clubs, officials and beach volleyball
and snow volleyball players to participate in FIVB and continental competitions:

1. immediately declare all [Appellant's Country] national teams ineligible for
participation in FIVB and continental national team competitions until further notice;
2. immediately declare all [Appellant’s Country] club teams ineligible for participation
in FIVB and continental national team competitions until further notice;

3. immediately declare all [Appellant’'s Country] athletes ineligible for participation in
FIVB and continental beach volleyball competitions until further notice;

4. immediately declare all [Appellant’'s Country] athletes ineligible for participation in
FIVB and continental snow volleyball competitions until further notice;

5. immediately declare all [Appellant's Country] officials, including delegates,
International Referees, etc., ineligible for participation in FIVB and continental beach

volleyball competitions until further notice;”

On [date], the FIVB Board of Administration issued a decision (hereafter the “Second

FIVB Decision”), which stated as follows:
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“[...] Based on these circumstances, the Board of Administration decided the following,
replacing its decision dated [date] regarding the ineligibility of [Appellant's Country]
Athletes:

1. To suspend the participation rights (instead of declaring ineligible) in FIVB and
continental competitions of:

- [Appellant’'s Country] Volleyball clubs and volleyball, beach volleyball and snow
volleyball national teams.

- [Appellant’'s Country] officials, such as delegates, International Referees, etc.

- [Appellant’'s Country] Volleyball Athletes playing for foreign clubs may continue to
participate in National Leagues and Continental Competitions.

2. The above decision shall be reviewed in the event of a change of circumstances.”

On [date], the [Continental Federation] Board of Administration issued a decision
(hereafter the “Second [Continental Federation] Decision”), which stated as

follows:

“To re-assess the situation and issue a new decision under the article 15 § 1 (new) of
the [Continental Federation] General Regulations:

- To suspend the participation rights of [Appellant’s Country] and [Country 3] Officials
in the [Continental Federation] bodies;

- [Appellant’'s Country] and [Country 3] Athletes transferred to foreign clubs may
participate in National Leagues and [Continental Federation] [Continental] Cup
Competitions;

The above decision shall be reviewed in the event of a change of circumstances.”

APPEALS BY THE [APPELLANT] AGAINST THE DECISION

a) Proceedings before the FIVB Appeals Panel

On [date], the [Appellant] filed an appeal against the First [Continental Federation]

Decision (hereinafter the “First [Continental Federation] Appeal”).

Also on [date], the [Appellant] filed an appeal against the First FIVB Decision
(hereinafter the “First FIVB Appeal”).
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On [date], the Appeals Panel Secretariat (hereinafter the “Secretariat”) acknowledged
receipt of the First [Continental Federation] Appeal and the First FIVB Appeal. It noted,
however, that the FIVB Finance Department had not been able to confirm receipt of
the administrative fee yet. Therefore, the Secretariat reminded the Appellant that the
payment of the administrative fee would have to be received by no later than [date]
and that a failure to pay such fee within said deadline would result in the appeals being

considered withdrawn.

On the same day, the Secretariat notified the FIVB and the [Continental Federation]
via email of the First [Continental Federation] Appeal and the First FIVB Appeal and
granted them a deadline until [date] to submit their position on the Appellant’s request

for consolidation. The Appellant, however, was not copied on such email.

On [date], the Appellant’s counsel informed the Secretariat that he had double-
checked his bank account and that the two payments of CHF 2,000 had been
deducted from his account. He asked the Secretariat to confirm whether the fees had

been received in the meantime.

On the same day, the Secretariat acknowledged receipt of the payment of the
administrative fee in both the First [Continental Federation] Appeal and the First FIVB
Appeal. Moreover, it noted that it would revert back with further information on the next

steps in due course.

On [date], the Second Respondent informed the Secretariat that its Board of
Administration was meeting on that day and the day after and would re-examine the
implications of the war in [Country 2] as part of its meeting. Therefore, the Second
Respondent requested an extension of the deadline to submit its position on the

Appellant’s request for consolidation until [date].

On [date], the Secretariat informed the parties that due to a clerical mistake, the
Appellant had not been copied on the Secretariat's email to the FIVB and the
[Continental Federation] dated [date]. Furthermore, it acknowledged receipt of the

Second Respondent’s request for an extension of the deadline to submit its position
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on the Appellant’s request for consolidation. In view of the Second Respondent’s
request as well as the First Respondent’s failure to submit its position on the issue of
consolidation, the Secretariat invited both the First and the Second Respondent to

submit their position in that regard by no later than [date].

On [date], the First Respondent stated that it agreed to the Appellant’s request for
consolidation. On the same day, the Second Respondent submitted that the FIVB
Board of Administration had decided on [date] to replace the First FIVB Decision with
the Second FIVB Decision. Therefore, the Second Respondent expressed the view
that the First FIVB Appeal had become moot. Finally, the Second Respondent held
that if the Appellant did not withdraw the First FIVB Appeal, the Second Respondent

would not object to a consolidation.

On [date], the Secretariat acknowledged receipt of the First and the Second
Respondent’s submissions and, in light of the content of the Second Respondent’s
submission, invited the Appellant to confirm by no later than [date] whether it wished
to proceed with the First [Continental Federation] Appeal and the First FIVB Appeal or
to withdraw one or both of them. At the same time, the Secretariat invited the Second
Respondent to submit the decision issued by its Board of Administration that it had
referred to in its submission dated [date] by no later than [hour] on [date]. Should the
Appellant seek to proceed with both appeals, the FIVB Appeals Panel would decide
on the request for consolidation in due course. Finally, the Secretariat informed the
Parties that the FIVB Appeals Panel would be composed of Ms. Damaris Young
(PAN), chairperson, Mr. Gavin Dingley (RSA) and Ms. Emba Leung (CHN), members.

Also on [date], the Second Respondent sent a copy of the letter informing the
President of the [Appellant] about the decision issued by the FIVB Board of

Administration dated [date] to the Secretariat.

On the same day, the Secretariat acknowledged receipt of the Second Respondent’s

submission and noted that it would forward the submission to the FIVB Appeals Panel.

Also on the same day, the Appellant informed the Secretariat that, in essence, the

situation remained the same as [Appellant’'s Country] volleyball clubs, teams and
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officials were still suspended. Therefore, the First [Continental Federation] and FIVB
Appeals were not moot. The Appellant proposed to grant a fair deadline to it so that it
could amend its written submissions in light of the new decision by the FIVB Board of

Administration.

On [date], the Secretariat acknowledged receipt of the Appellant’'s submission and
invited the Appellant to specify, by no later than [hour] on [date], the length of the
deadline that it requested to be granted for amending the First [Continental Federation]
and FIVB Appeals. Finally, the Secretariat noted that the FIVB and the [Continental
Federation] would subsequently be invited to state their position on the request for

consolidation.

Also on [date], the Appellant informed the Secretariat that a deadline of ten days was

acceptable for the Appellant.

On [date], the Secretariat acknowledged receipt of the Appellant’'s submission
received on [date] and invited the Respondents to submit their position on the
Appellant’s request for an extension of the deadline to amend its Appeal by no later
than [hour] on [date]. It further noted that a failure by the Respondents to submit their
position within the set deadline would be deemed as an acceptance of the Appellant’s
request. Upon receipt of the First and the Second Respondent’s positions, the
submissions would be forwarded to the FIVB Appeals Panel which would then decide

on the request for consolidation shortly.

On [date], both Respondents informed the Secretariat that they had no objections to

the deadline extension requested by the Appellant.

Also on [date], the Secretariat acknowledged receipt of the FIVB’s and the [Continental
Federation]'s submissions and informed the Parties that they would be forwarded to
the FIVB Appeals Panel, which would then decide on the request for consolidation

shortly.

On [date], the Appellant noted that neither the [Continental Federation] nor the FIVB

had objected to its request for an extension of the deadline. In addition, the Appellant
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stated that he was filing additional appeal briefs against the decisions issued on [date]
and [date] by FIVB, respectively [Continental Federation]. However, while the
enclosures to the Appellant’s email included an Appeal Brief against the Second FIVB
Decision (the “Second FIVB Appeal”), they did not include an Appeal Brief against

the Second [Continental Federation] Decision.

Also on [date], the Secretariat acknowledged receipt of the Appellant’s submission
and informed the Parties that such submission had been forwarded to the FIVB

Appeals Panel, which would decide on the request for consolidation in due course.

On [date], the Secretariat informed the Parties that the FIVB Appeals Panel had

decided as follows:

The Appellant is invited to clarify, by no later than [weekday], [date], whether it seeks
to pursue an appeal against the [date] decision of the [Continental Federation] and,

if so, file within the same deadline its Appeal Brief in relation to the [date] decision.

Furthermore, in accordance with Article 19.4 of the FIVB Disciplinary Regulations,
the FIVB Appeals Panel fixes a deadline of no later than [date] for the Respondents
to file their Answers (including to the Appeal Brief against the [date] decision of the
[Continental Federation], if such Appeal Brief is filed within the deadline mentioned

above).

Finally, given that all parties agreed to consolidating the appeals against the
[Continental Federation]'s and FIVB’s decisions of [date], and considering the close
connection between the subject matters not only of those two decisions but also of
the [date] decisions mentioned in the Appellant’s email of [date], the FIVB Appeals
Panel finds it appropriate to consolidate the proceedings in relation to all four

decisions.

All of the above is without prejudice to the FIVB Appeals Panel's decision as to
whether the Appellant’s email dated [date] qualified as an appeal against the [date]

decision of the [Continental Federation].

Finally, the Secretariat held that, upon receipt of the Answers, it would revert to the

Parties regarding the next steps of the procedure.
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On [date], the Appellant acknowledged that the Appeal Brief against the Second
[Continental Federation] Decision was effectively missing in its email dated [date] and
filed the Appeal Brief against the Second [Continental Federation] Decision (the

“Second [Continental Federation] Appeal”).

On [date], the Secretariat acknowledged receipt of the Appellant’s clarification with
regard to the Second [Continental Federation] Appeal and reminded the Respondents
that the deadline to provide their Answers was [date]. Upon receipt of the Answers,

the Secretariat would revert to the Parties regarding the next steps of the procedure.

On [date], both the First and the Second Respondent filed their respective Answers.

On [date], the Secretariat acknowledged receipt of the Respondents’ Answers and
noted that, after review, Exhibit R7 of the [Continental Federation]’s Answer could not
be opened. Therefore, the Secretariat invited the [Continental Federation] to provide
a readable version by no later than [hour] on [date]. Additionally, the Secretariat noted
that, upon receipt of the beforementioned Exhibit, the submissions would be forwarded
to the FIVB Appeals Panel.

On [date], the [Continental Federation] noted that, indeed, the provided link did no

longer work and thus provided a new screenshot as well as a link.

On the same day, the Secretariat acknowledged receipt of the [Continental
Federation]'s email, informed that it would deliberate on the case shortly and that the
FIVB Appeals Panel would issue further instructions or a decision in due course based

on the written submissions filed by the Parties.

b) Positions of the Parties

The position of the Appellant can be summarised as follows:

As to the facts of the case:
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On [date], the President of the [Continental Federation] notified the President of the
Appellant and all National Federation Presidents of the First [Continental Federation]

Decision.

On [date], the FIVB General Director notified the President of the Appellant of the
First FIVB Decision.

On [date], the FIVB Board of Administration issued the Second FIVB Decision.
Therein, it also informed the Appellant that it had introduced the new Article 2.3.7 into
the FIVB General Regulations (the “New FIVB Regulation”).

On [date], the [Continental Federation] Board of Administration approved of an
amendment to the [Continental Federation] General Regulations by introducing the

new Article 15 para. 1 (the “New [Continental Federation] Regulation”).

Also on [date], the [Continental Federation] Board of Administration issued the

Second [Continental Federation] Decision.

As to the merits of the case:

Both the First [Continental Federation] and the First FIVB Appeal were filed with the
FIVB Appeals Panel on [date], i.e. within the deadline prescribed by Article 19.1 of

the FIVB Disciplinary Regulations, and are therefore admissible.

With regard to the First [Continental Federation] Appeal, it appears that the
[Continental Federation] Legal Chamber is not competent given that the dispute is
not of a contractual nature (cf. Article 11.2.2 of the [Continental Federation] Legal
Chamber Regulations). Furthermore, the First [Continental Federation] Decision does
not only affect [Continental Federation] competitions but has a broader scope
because all [Appellant’s Country] members of [Continental Federation] organs are
also suspended. Thus, the Appellant holds that the FIVB Appeals Panel is the

appropriate forum to deal with the First [Continental Federation] Appeal.

The ineligibility imposed on the [Appellant's Country] volleyball family by the
[Continental Federation] and the FIVB lacks a proper legal basis and is therefore
unenforceable. Alternatively, the ban of [Appellant's Country] volleyball from
[Continental Federation]/FIVB competitions and activities is wholly disproportionate

and must therefore be annulled.
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» The [Continental Federation] and the FIVB do not have the statutory power to impose

a measure of ineligibility upon the Appellant and the other members of the [Appellant’s

Country] volleyball community. If an association like the [Continental Federation] and

the FIVB enforce a measure or pass a decision that is not in compliance with its

statutes, such measure or decision is invalid and unenforceable. Neither the

[Continental Federation] Statutes nor the FIVB Constitution provide for a provision

allowing the [Continental Federation], respectively the FIVB Board of Administration,

to ban a country from its activities.

» As to the First [Continental Federation] Decision, the Appellant argues as follows:

The General Assembly is competent to expel a member (cf. Article 2.5 para. 1 lit.
h of the [Continental Federation] Statutes) but an expulsion is not at stake in the
present matter. Except for expulsion, the [Continental Federation] Statutes do
not foresee any mechanism to sanction or impose adverse consequences on a

member and its affiliates.

Article 11 para. 1 of the [Continental Federation] Statutes refers to the
Disciplinary Regulations when an offence is committed. However, the
[Continental Federation] Board of Administration did not and could not apply
these Disciplinary Regulations as the [Continental Federation] Legal Chamber
has an exclusive competence in this area (cf. Article 3 para. 1 of the [Continental
Federation] Disciplinary Regulations). Apart from that, the Appellant is not
accused to have committed any offense, with the consequence that the

[Continental Federation] Disciplinary Regulations is not applicable.

The principles implemented in the FIVB Constitution and in the Olympic Charter
should have prevented the [Continental Federation] Board of Administration from
banning the Appellant because of the crisis in [Country 2]. Section 1 para. 3 of

the [Continental Federation] Statutes explicitly refers to such principles.

The Appellant and all [Appellant's Country] teams, athletes and officials are
discriminated by the First [Continental Federation] Decision as they are banned
because of their nationality. Such discrimination is prohibited in the world of
volleyball pursuant to Article 1.5.4 of the FIVB Constitution. The Appellant cannot
be excluded from all [Continental Federation] competitions and activities just
because it is [Appellant’s Country], it cannot be banned because of the politics of

the [Appellant’s Country] government.
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Additionally, the FIVB shall refrain from “any involvement in political matters” (cf.
Article 1.5.4 of the FIVB Constitution). Such obligation is also binding for the
[Continental Federation], as the [Continental Federation] shall comply with the
FIVB Constitution. The prohibition of political neutrality (Rule 2 para. 5) and
discrimination (Rule 2 para. 6) are also implemented in the Olympic Charter. By
adopting a measure that is not only political but also discriminatory, the
[Continental Federation] violated the FIVB Constitution and the Olympic Charter,
and thus its own Statutes (by reference). Therefore, the First [Continental

Federation] Decision must be annulled.

The Appellant acknowledges that the [Continental Federation] Board of
Administration may decide on “all other items not specifically designated to
another body” (cf. Article 3.3 para. 1 lit. f of the [Continental Federation] Statutes).
However, this article merely specifies a competence by default and does not
allow the [Continental Federation] Board of Administration to take a decision that
is not foreseen in the [Continental Federation] Statutes or a decision that violates
the [Continental Federation] Statutes and the [Continental Federation]
obligations towards the FIVB and the IOC.

The First [Continental Federation] Decision does not rely on any proper legal
basis. The [Continental Federation] Board of Administration took a decision
without power, outside its sphere of competence. Such reasoning would also
apply assuming that the [Continental Federation] Board of Administration was

aiming at issuing a sanction against the Appellant.

The [Continental Federation] Disciplinary Regulations do not provide for any rule
that would allow any [Continental Federation] bodies to impose an ineligibility on
a member because the State in which it is incorporated is at war. In fact, there is
no provision in the [Continental Federation] Disciplinary Regulations — and in any
other regulations adopted by [Continental Federation] — that foresees that a
member can face adverse consequences for political reasons. Therefore, the
First [Continental Federation] Decision shall be annulled because it was taken in

breach of the nulla poena sine lege principle.

By declaring ineligible [Appellant’'s Country] teams, clubs, athletes and officials,
the [Continental Federation] breached the principles of political neutrality and

non-discrimination as provided under the FIVB Statutes and the Olympic Charter.
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Therefore, also in light of its political nature, the First [Continental Federation]

Decision shall be annulled.

Alternatively, should the First [Continental Federation] Decision be found to be
valid, the Appellant submits that it would in any case contravene the principle of
proportionality. The Appellant is not involved in politics and cannot be associated
with the actions of the [Appellant’'s Country] government. Therefore, it was unfair
to impose a ban or a boycott. If the integrity of sport really were at stake, there
would then be other means to achieve the goal envisaged by the [Continental
Federation]. For example, the [Continental Federation] could have decided to
prohibit the [Appellant's Country] flag and/or anthem from any [Continental
Federation] activities. The Appellant claims that it is not by imposing a ban on the
[Appellant’s Country] volleyball community that the [Continental Federation] may
preserve the integrity of volleyball. The measure imposed by the [Continental
Federation] is not necessary to achieve such goal. Rather, the [Continental
Federation] is committing an injustice, i.e. banning [Appellant’'s Country] teams,
clubs, athletes and officials who have absolutely nothing to do with politics, to

undo another injustice (war in [Country 2]).

» As to the First FIVB Decision, the Appellant’s legal arguments correspond to those

put forward in respect to the First [Continental Federation] Decision. Differences arise

merely from references to the regulations applicable to the [Continental Federation]

and the FIVB, respectively.

» As to the Second FIVB Decision, the Appellant argues as follows:

The Second FIVB Decision cannot be enforced and shall be annulled because it
relies on the New FIVB Regulation, a provision that was not validly adopted by
the FIVB Board of Administration and that is in violation with the FIVB
Constitution and the Olympic Charter. Furthermore, the Second FIVB Decision

was taken in violation of the principle of legality.

Within the context of the crisis between [Appellant’'s Country] and [Country 2],
the FIVB Board of Administration adopted the New FIVB Regulation, which was
supposed to provide a legal basis for the consequences imposed on [Appellant’s

Country] volleyball, rendering it a “lex [Appellant’'s Country]”.
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The FIVB Board of Administration may only adopt rules “derived from [the FIVB’s]
Constitution” (cf. Article 2.4.2.2 of the FIVB Constitution). The New FIVB
Regulation, however, does not derive from the Constitution, but violates it.
Therefore, the Second FIVB Decision may not be validly enforced with the

consequence that it shall be annulled.

The New FIVB Regulation implements “protective measures” in case of an
“‘extraordinary event’. These protectives measures can effectively deprive an
FIVB member of its membership rights. To deprive a member of its fundamental
right to participate in the FIVB competitions is such a harsh measure that it
amounts to an exclusion. Thus, the Second FIVB Decision and the New FIVB
Regulation correspond de facto to an exclusion. However, only the FIVB
Congress, and not the Board of Administration, can impose such a radical
measure (cf. Article 2.3.2.1 lit. e. of the FIVB Constitution). Therefore, the FIVB
Board of Administration was not empowered by the FIVB Constitution to adopt
the New FIVB Regulation and take the Second FIVB Decision.

In addition, the New FIVB Regulation violates the Olympic Charter since it is
supposed to allow the FIVB to impose measures further to a political crisis, like
“terrorism, riot, civil unrest, war (regardless of whether declared or not), strike”.
While there is no doubt that the FIVB shall guarantee the safety of the participants
in its competitions, the FIVB cannot suspend a right of a member for political

reasons.

The New FIVB Regulation was adopted in emergency, once the FIVB Board of
Administration understood that the measures taken against the Appellant lacked
a valid legal basis. The New FIVB Regulation is tailored to fit the current political
conflict between [Country 2] and [Appellant's Country] and aims at providing a
legal basis to a pre-existing situation a posteriori. Such conduct is not compliant

with the principle of legality.

» As to the Second [Continental Federation] Decision, the Appellant’s legal arguments

correspond to those put forward in respect to the Second FIVB Decision. Differences
arise merely from references to the regulations applicable to the [Continental

Federation] and the FIVB, respectively.

Prayers for relief:
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>

With regard to the [Continental Federation], the Appellant last requested as follows:

I. The appeal is upheld.

II. The decision issued on [date] by the [Continental Federation] Board of
Administration is annulled.

lll. The Fédération Internationale de Volleyball [sic!] shall be ordered to pay to the
Volleyball Federation of [Appellant's Country] a contribution towards the legal and
other costs incurred in the framework of these proceedings in an amount to be

determined at a later stage or at the discretion of the FIVB Appeals Panel.”
With regard to the FIVB, the Appellant last requested as follows:

“l. The appeal is upheld.

II. The decision issued on [date] by the FIVB Board of Administration is annulled.

lll. The Fédération Internationale de Volleyball shall be ordered to pay to the Volleyball
Federation of [Appellant’'s Country] a contribution towards the legal and other costs
incurred in the framework of these proceedings in an amount to be determined at a

later stage or at the discretion of the FIVB Appeals Panel.”
The position of the First Respondent may be summarised as follows:

As to the facts of the case:

The unjustifiable aggressive invasion of [Country 2] by the [Appellant’s Country] army
began on [date], i.e. four days after the closing ceremony of the [Event] in [Event’s

Location].

On [date], the IOC Executive Board, in a public statement, strongly condemned the

[Appellant’s Country] invasion of [Country 2].

Immediately following the beginning of the war, [number] national volleyball
federations, in letters addressed to the FIVB, expressed their desire not to compete

against [Appellant’s Country] athletes.

Also, various athletes and teams from other sports refused to compete in international
sport competitions, in case athletes or teams from [Appellant’'s Country] and [Country
3] would compete at the same event. For instance, the [Country 4] and [Country 5]
national football teams refused to play against the [Appellant’'s Country] national team
in the [Event 3].
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» On [date], the IOC Executive Board published another statement, addressed to

international federations and sports organizers.

» On [date], the [Appellant’'s Country] [of a National's Sport Federation] released a
statement on telegram criticizing the decision of the [respective International’s Sport
Federation] to only allow participation of [Appellant’s Country] athletes under neutral

flag. In addition, the [Appellant’'s Country] [of a National’s Sport Federation] stated:

“In order not to expose the [Appellant’s Country] athletes to the risk of humiliation and
to eliminate the threat to their safety in the remaining stages of the [Event 4] and the
[Event 5], the [Appellant's Country] [of a National’'s Sport Federation] decided not to

participate in these competitions.” (Translated from the [Appellant’'s Country] original).

» On |[date], the IOC Executive Board issued a resolution with six explicit
recommendations to international federations and sports organizers. One of these
recommendations was that international sports federations and sports event
organisers should not invite or allow the participation of [Appellant’'s Country] and

[Country 3] athletes and officials in international competitions.

» Also on [date], the [International Federation of another sport] and the [respective
Continental Federation of the sport] decided that all [Appellant’s Country] teams,
whether national representative teams or club teams, shall be suspended from
participation in both [International Federation] and [Continental Federation]

competitions until further notice.

» On [date], the [Continental Federation] Board of Administration met to discuss the
situation and took the First [Continental Federation] Decision. The [Continental
Federation] President notified the President of Volleyball Federation of [Appellant’s

Country] about the First [Continental Federation] Decision on the same day.

» On [date], the International Paralympic Committee (“IPC”) published the following
decision with respect to the participation of [Appellant's Country] and [Country 3]
athletes at the [Event 2]:

“The [Appellant’s Country] Paralympic Committee and NPC [Country 3] will participate
as neutrals at the [Event 2]. They will compete under the Paralympic flag and [shall]

not be included in the medal table.”

» On [date], i.e. only one day later, the IPC published the following decision:
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“Following a specially convened meeting, the International Paralympic Committee
(IPC) Governing Board has decided to refuse the athlete entries from the [Appellant’s
Country] Paralympic Committee and NPC [Country 3] for the [Event 2]. This means
that Para athletes from these respective countries will no longer be allowed to

participate in the [Event 2] which open on [date].”

On [date], a [Appellant’'s Country] [athlete] wore the nationalist symbol taped to his
uniform while standing next to [athlete from Country 2] on the podium at the [Event 6]

in [Event’s 6 Location].

On [date], [Appellant’s Country] Olympians wearing the symbol attended a pro-war
rally organised by the [Appellant’'s Country] President at [name of the stadium]
Stadium which was the main stadium for the [date] Olympic Games. Photographs
showed [Appellant’'s Country] athletes on stage in [name of the stadium] Stadium,

with their Olympic medals while wearing the symbol.

On [date], the FIVB Board of Administration approved of an amendment to the FIVB

General Regulations by introducing the New FIVB Regulation.
On [date], the FIVB Board of Administration took the Second FIVB Decision.

On [date], the [Continental Federation] Board of Administration approved of an
amendment to the [Continental Federation] General Regulations by introducing the

New [Continental Federation] Regulation.

On the same day, the [Continental Federation] Board of Administration had made a
re-assessment of the situation and based on this re-assessment decided
unanimously to issue a new decision under New [Continental Federation] Regulation,

i.e. the Second [Continental Federation] Decision.

As to the merits of the case:

The FIVB rules and regulations apply to the present proceedings before the FIVB

Appeals Panel. [Country’s law of the Continental Federation] shall apply subsidiarily.

The appeal against the First [Continental Federation] Decision is not admissible
because the Appellant’s interest in legal protection has — at least retrospectively at the
time of the issuing of the Second [Continental Federation] Decision — ceased to exist.

With the issuance of the Second [Continental Federation] Decision on [date], the First
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[Continental Federation] Decision of [date] regarding the ineligibility of [Appellant’s

Country] athletes and officials was replaced.

» As to the First [Continental Federation] Decision:

Even if a legal interest in pursuing proceedings regarding the First [Continental
Federation] Decision were to exist (quod non), the Appellant’s requests for relief

still would have no merit and would have to be dismissed.

The First [Continental Federation] Decision concerns an administrative measure
in form of a protective measure and not a mere eligibility decision or even a
sanction directed at [Appellant’s Country] athletes and officials. This follows from
the interpretation of the First [Continental Federation] Decision taking into
account its wording and its rationale. The [Continental Federation] Board of
Administration made clear that the First [Continental Federation] Decision was
taken to safeguard the practice of volleyball, the integrity of the sport of volleyball
and the safety of all participants. The First [Continental Federation] Decision
clearly does not refer to sanctioning of any of the parties addressed either in its
wording or by reference to a corresponding legal basis in the FIVB or [Continental
Federation] Regulations. Apart from that, there is no indication whatsoever that
the First [Continental Federation] Decision has been issued in response to an
alleged violation of the FIVB’s or the [Continental Federation]'s Regulations by

the Appellant or its athletes.

The [Continental Federation] Board of Administration implicitly based the First
[Continental Federation] Decision on Articles 1.4 lit. g), 2.10.2.3, 2.10.2.5 and
2.10.2.6 of the FIVB Constitution in connection with Article 3.3 of the [Continental
Federation] Statutes. The [Continental Federation], according to Article 2.10.2.6
of the FIVB Constitution, shall ensure “the respect of the FIVB Constitution,
Regulations, Official Rules and decisions in order to protect the image of the
FIVB” and, pursuant to Article 2.10.2.5 of the FIVB Constitution, the decisions of
the FIVB’s Confederations shall not conflict with those of the FIVB. Finally, Article
1.4 lit. g) of the FIVB Constitution provides the FIVB with the right to “[t]ake all
appropriate measures directly and indirectly related to the practice of Volleyball

and in the best interest of the sport of Volleyball.”

The temporary declaration of ineligibility of [Appellant’s Country] national teams,

clubs, athletes, officials or [Appellant's Country] members in [Continental
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Federation] bodies is a measure related to the practice of volleyball. It relates to
the integrity of the FIVB and [Continental Federation] competitions as well as the

safety of its participants.

The First [Continental Federation] Decision was intended to ensure the integrity
and safety of the sport of volleyball. At the time of the First [Continental
Federation] Decision there was a severe risk of boycotts by other national teams
if the Appellant’s national team would participate in [Continental Federation]
competitions. The Court of Arbitration for Sport (“CAS”) confirmed in the matter
CAS 2022/A/8708 that announced boycotts of sporting events by other national
teams are a serious threat to the integrity of sport competitions. Further, there
would be a risk for the safety of athletes competing in [Continental Federation]
competitions in case [Appellant's Country] athletes were allowed to compete.
Such risk has been acknowledged by other [Appellant’s Country] national sports

federations.

Finally, the measure taken, i.e. the First [Continental Federation] Decision, was
appropriate. According to CAS an administrative measure is appropriate when (i)
the measure is capable of achieving the envisaged goal, (ii) the measure is
necessary to reach the envisaged goal, and (iii) the constraints which the affected
person will suffer as a consequence of the measure are justified by the overall

interest to achieve the envisaged goal.

Following the [Appellant’'s Country] invasion in [Country 2], there was an
imminent danger for the integrity of sport competitions and for the safety of
participants. The [Continental Federation] Board of Administration issued the
First [Continental Federation] Decision to avoid such risks in the best interest of
volleyball. Preventive measures were necessary for the [Continental
Federation]'s legitimate interest in protecting the integrity of upcoming
[Continental Federation] competitions as well as the safety of the participants and
in fulfilling its duty to prevent foreseeable risks regarding its competition and
events. A milder measure, such as increasing security measures at events, would
not have been equally effective from the outset. In addition, according to the CAS’
findings in CAS 2022/A/8708, a federation must “not resort to measures of
doubtful effectiveness” when such important interests as the safety of

participants in their competitions and events are at risk.
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The constraints which the Appellant “suffered” as a consequence of the First
[Continental Federation] Decision are justified by the overall interest to achieve
the envisaged goal respectively the legitimate and best interest for the sport of
volleyball. The objectives pursued by the [Continental Federation] in this context
were of utmost importance and the [Continental Federation] Board of
Administration made clear that the measures imposed on the Appellant were only

temporary.

According to CAS jurisprudence, see e.g. CAS 2007/A/1217 and CAS
2002/A/423, preventive measures do not require any fault or liability on the part
of those affected. Hence, an alleged lack of fault or liability on behalf of the

Appellant does not need to be addressed.

» As to the Second [Continental Federation] Decision:

The requirements of the New [Continental Federation] Regulation have all been

met. This has not been disputed by the Appellant.

The [Continental Federation] Board of Administration was competent to adopt
New [Continental Federation] Regulation. Such regulation neither violated the

principle of political neutrality nor the principle of legality.

The New [Continental Federation] Regulation explicitly refers to and adopts the
requirements of Article 3.3 para. 1 lit. a. of the [Continental Federation] Statutes.
Accordingly, the New [Continental Federation] Regulation is to be classified as a
concretization of Article 3.3 para. 1 lit. a. of the [Continental Federation] Statutes
for the case in which the exceptional circumstances listed in New [Continental
Federation] Regulation occur. The New [Continental Federation] Regulation is a
legal basis for protective measures needed in the described circumstances. Its
rationale is not to provide a legal basis for sanctions against [Continental

Federation] members or even their exclusion.

The New [Continental Federation] Regulation is a legal basis for protective
measures that are per se fundamentally apolitical since they are based on the
duty to prevent foreseeable and threatening risks. In particular, it took into
account that, due to the — in recent times unprecedented — worldwide
‘condemnation and disgust” about the [Appellant’s Country] invasion and the

[Appellant’s Country]'s army ongoing actions within [Country 2], the safety of the
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[Appellant’s Country] athletes/teams as well as the peaceful and non-politicized
conduct of competitions involving [Appellant's Country] athletes/teams were
seriously at risk. Without the First and Second [Continental Federation] Decision,
the [Continental Federation] would very likely have had to experience the
politicization of its competitions by athletes or teams (e.g. via boycotts,

propaganda statements, etc.).

The Second [Continental Federation] Decision is — just as the First [Continental
Federation] Decision — an administrative protective measure and not a sanction.
The principle of legality does not apply to such measures. The CAS jurisprudence
cited by the Appellant (CAS 2018/A/6239, para. 121) does not apply to the
present case. However, even if the New [Continental Federation] Regulation had
been introduced as a basis for sanctions, then it would still not be in conflict with
the principle of legality. With both the New [Continental Federation] Regulation
and the Second [Continental Federation] Decision, the [Continental Federation]
Board of Administration reacted to a new, intensified situation and was not
referring to incidents in the past. Finally, it should be clarified that with Article 1.4
lit. g) of the FIVB Constitution there was already a sufficient and effective legal
basis in the FIVB Constitution and the [Continental Federation] Regulatory
Framework for the measures adopted in the Second [Continental Federation]

Decision.

Prayers for relief:

» The [Continental Federation] requests the FIVB Appeals Panel to

42

“l. dismiss the Appellant's Appeal in its entirety;
II. confirm the decision of the [Continental Federation] dated [date] and [date];

lll. order the Appellant to pay the entire costs of the present proceedings.”

The position of the FIVB can be summarized as follows:

As to the facts of the case:

» On [date], the FIVB President wrote to the members of the FIVB Board of

Administration and stated the following in light of the I0C Executive Board

recommendations:
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“Additionally, the FIVB has noted that multiple National Federations have expressed

their desire not to compete against [Appellant’s Country] athletes.

International sanctions, such as the removal of [Appellant’'s Country] banks from
SWIFT and the implementation of no-fly zones through the world, have also created
substantial hurdles for athletes to leave and enter [Appellant’s Country] as well as

receive prize money payments.

L.]

While the FIVB made further factual submissions, they neither went beyond nor
contradicted those of the Appellant and the [Continental Federation]. Therefore, the

FIVB Appeals Panel refrains from repeating those factual submissions here.

As to the merits of the case:

The FIVB rules and regulations apply to the present proceedings before the FIVB

Appeals Panel. Swiss Law shall apply subsidiarily.

As of the notification of the Second FIVB Decision on [date], which replaced the First
FIVB Decision of [date], the latter no longer had any legal effect on the Appellant.
Therefore, the First FIVB Appeal is not admissible given that the Appellant no longer

has an interest in legal protection after the issuance of the Second FIVB Decision.

As to the First and the Second FIVB Decision, the legal arguments of the FIVB
correspond to those of the [Continental Federation]. Differences arise merely from
references to the regulations applicable to the [Continental Federation] and FIVB,

respectively.

Prayers for relief:

The FIVB requests the FIVB Appeals Panel to
“l. dismiss the Appellant’s Appeal in its entirety;
II. order the Appellant to pay the entire costs of the present proceedings;

lll. order the Appellant to pay a contribution to the Respondent’s legal fees.”

ADMISSIBILITY OF THE APPEALS
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44

45

46

In accordance with general procedural principles, the relevant regulations applicable

for procedural purposes are those in force at the time that the action was commenced.

The FIVB Appeals Panel notes that the First [Continental Federation] Appeal and the
First FIVB Appeal were filed with the FIVB Appeals Panel Secretariat on [date], i.e.
when the 2020 FIVB Disciplinary Regulations were still in force. While the Second
Appeals were filed after the 2022 FIVB Disciplinary Regulations went into force, it may
remain open whether this entails the application of the 2022 FIVB Disciplinary
Regulations to the Second Appeals or to these proceedings overall, given that there
are no material? differences between the 2020 and 2022 FIVB Disciplinary Regulations
that would be relevant to these proceedings. In view thereof, reference will only be

made to “FIVB Disciplinary Regulations” in the following.

a) FIVB Appeals Panel Competence: Pre-requisites

The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled
for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the
Appellant must:

i. file the appeal within fourteen (14) days of notification of the decision
(Article 19.1 of the FIVB Disciplinary Regulations); and
ii. pay an administrative fee of CHF 2,000 (Article 19.2 of the FIVB Disciplinary

Regulations).

The Appellant filed the First [Continental Federation] Appeal and the First FIVB Appeal
with the FIVB Appeals Panel on [date], i.e. thirteen days after receipt of the First
[Continental Federation] Decision on [date] and eleven days after receipt of the First
FIVB Decision on [date]. Moreover, the Appellant paid the administrative fees, whose

receipt on [date] was confirmed by the FIVB Appeals Panel Secretariat on [date].

2 There have been no changes to the admissibility requirements with regard to appeals against decisions by
FIVB bodies or Confederations bodies between the 2020 FIVB Disciplinary Regulations and the 2022 FIVB
Disciplinary Regulations.
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The Appellant filed the Second [Continental Federation] Appeal and the Second FIVB
Appeal with the FIVB Appeals Panel on [date], i.e. twelve days after receipt of the
Second [Continental Federation] Decision on [date] and thirteen days after receipt of
the Second FIVB Decision on [date]. As the FIVB considered the Second [Continental
Federation] Appeal and the Second FIVB Appeal to constitute, at least from an
administrative perspective, amendments to the initial appeals, the FIVB refrained from

requiring payment of additional administrative fees.

In light of the above, the FIVB Appeals Panel is satisfied that the Appellant complied
with the requirements of Article 19.1 and 19.2 of the FIVB Disciplinary Regulations.
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b) FIVB Appeals Panel Competence: General principles

The FIVB Appeals Panel is competent to hear appeals filed by an affected party
against decisions of FIVB bodies or Confederation bodies (Article 18.1 of the FIVB

Disciplinary Regulations). In the present case, it is undisputed that:

i. the [Appellant], whose volleyball clubs and volleyball, beach volleyball and snow
volleyball national teams as well as officials had their participation rights
suspended, is an affected party within the meaning of Article 18.1 of the FIVB
Disciplinary Regulations; and

ii. the First and Second [Continental Federation] Decision were issued by a
Confederation body within the meaning of Article 18.1 of the FIVB Disciplinary
Regulations, while the First and Second FIVB Decision by an FIVB body within
the meaning of Article 18.1 of the FIVB Disciplinary Regulations.

In addition, neither of the parties has challenged the jurisdiction of the FIVB Appeals

Panel.

In light of the above, the FIVB Appeals Panel appears to be, on a prima facie basis

only, competent to hear the appeal filed by the Appellant against the Decision.

c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederation

bodies may be appealed.

However, the FIVB Appeals Panel is satisfied that the restrictions set forth in Articles
16.6 and 18.2 of the FIVB Disciplinary Regulations do not apply in the present case
because the appeal neither concerns a reprimand nor a warning nor a fine in an

amount of less than CHF 5,000 nor a referee’s decision.

In light of the above, the FIVB Appeals Panel is satisfied that it is competent to hear

the appeal filed by the Appellant against the Decision.
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d) First [Continental Federation] and FIVB Appeals have become moot

The FIVB Appeals’ Panel finds that the Second FIVB Decision and the Second
[Continental Federation] Decision replaced the First [Continental Federation] Decision
and the First FIVB Decision regarding the ineligibility of [Appellant’'s Country] athletes,
clubs and officials. Therefore, the legal interest that the Appellant had in having the
First [Continental Federation] and FIVB Decisions overturned became moot when the
FIVB replaced the First [Continental Federation]/FIVB Decision with the Second

[Continental Federation])/FIVB Decision.

Even the Appellant stated explicitly as follows in this regard:

“According the [Continental Federation] Board of Administration, the Second
Challenged Decision replaces the decision taken on [date] regarding the ineligibility of
[Appellant’'s Country] athletes, which is currently under review by the FIVB Appeals
Panel.”

see para. 3 of the Second [Continental Federation] Appeal

“According the FIVB Board of Administration, the Second Challenged Decision
replaces the decision taken on [date] regarding the ineligibility of [Appellant’'s Country]
athletes, which is currently under review by the FIVB Appeals Panel.”

see para. 3 of the Second FIVB Appeal

Subsequently, however, the Appellant did not bring forward any argument as to why
the Appellant should still have a legal interest in challenging the First [Continental

Federation] and the First FIVB Decision despite those decisions having been replaced.

Therefore, the FIVB Appeals Panel finds that the Appellant has no legal interest as it
relates to overturning the First [Continental Federation] and FIVB Decisions and,
consequently, the First [Continental Federation] and FIVB Appeals have become

moot.
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THE FIVB APPEALS PANEL DECISION

The FIVB Appeals Panel shall (a) decide on the law applicable to the present dispute

before (b) examining the merits of the decision.

a) The Law applicable to the merits of the Appeal

The FIVB Appeals Panel finds that the FIVB, respectively the [Continental Federation],

Regulations shall apply primarily and Swiss law subsidiarily.

Contrary to the First Respondent’s submission, it is not [Country’s law of the
Continental Federation] that shall apply subsidiarily. First, the FIVB Appeals Panel
observes that Article 1.2 of the FIVB Disciplinary Regulations explicitly states that
Swiss law shall be applicable to the merits.® Secondly, the subsidiary applicability of
Swiss law ensures that there is consistency in the applicable law throughout the entire
appeals procedure defined in the FIVB Disciplinary Regulations, i.e. including an
appeal before the CAS. From Article R58 of the Code of Sports-related Arbitration, it

is clear that Swiss law would be applied.

The FIVB Appeals Panel notes that the Second FIVB and [Continental Federation]
Decision were issued based on the [Continental Federation] and FIVB Regulations in
the edition in force at the time of their issuance, i.e. the 2022 edition of the FIVB
Disciplinary Regulations and the 2021 editions of the FIVB Constitution and the FIVB
General Regulations (supplemented by the New FIVB Regulation) as well as the 2021
editions of the [Continental Federation] Statutes, the [Continental Federation] General
Regulations (supplemented by the New [Continental Federation] Regulation), the
[Continental Federation] Disciplinary Regulations and the [Continental Federation]
Legal Chamber Regulations. These were also the regulations in force at the time of
the occurrence of the contentious facts. Therefore, it is the respective editions of the
beforementioned FIVB and [Continental Federation] regulations that shall apply to the

merits of the Appeal.

3 For the sake of completeness and transparency, the FIVB Appeals Panel informs that there have been no
changes to the FIVB Disciplinary Regulations between 2020 and 2022 with regard to Article 1.2.
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b)  Merits

63 While the Appeal has not become moot insofar as it relates to the Second FIVB

Decision and the Second [Continental Federation] Decision, it has no merit.

64 Contrary to the Appellant's argument, the New FIVB/[Continental Federation]
Regulations have been validly adopted (see below (i)). In addition, the Second
FIVB/[Continental Federation] Decisions do not violate the principle of proportionality

(see below (ii)).

i. Provisions validly adopted by FIVB/[Continental Federation]

65 The New FIVB/[Continental Federation] Regulations have been validly adopted.

(1) No lack of competence of the FIVB/[Continental Federation] Board of

Administration

66 Contrary to the Appellant's position, the New FIVB/[Continental Federation]
Regulations, together with the Second FIVB/[Continental Federation] Decisions, do
not amount to an exclusion of the relevant member federation and therefore did not
need to be enacted by the FIVB/[Continental Federation] Congress. First, an exclusion
from an association is a permanent measure. Instead, according to their express
wording, the New FIVB/[Continental Federation] Regulations represent a “temporary
suspension” of membership rights and there are no suggestions (even from the
Appellant) that the suspension is in fact meant to be permanent. The FIVB Appeals
Panel notes that the FIVB regulations even expressly distinguish between an
expulsion and a suspension, implying that a mere “temporary suspension” is not an
expulsion. Secondly, an expulsion results in a loss of membership status. The
Appellant, however, is still a member of both the [Continental Federation] and the
FIVB. Thirdly, according to one of the leading commentaries on Swiss association law,
an expulsion is a sanction.* By contrast, none of the decisions by the FIVB and the
[Continental Federation] can be taken to mean that the Appellant and/or its members

are being punished for misconduct on their part. In fact, no such misconduct has been

4 See Riemer, Berner Kommentar, Vereine, N 207 to Art. 70 ZGB.
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asserted by either the FIVB or the [Continental Federation]. Consequently, the
competence of the FIVB/[Continental Federation]'s Congress to expel a member is not
pertinent for the New FIVB/[Continental Federation] Regulations. Instead, it was within
the competence of the FIVB/[Continental Federation] Board of Administration to adopt
those regulations, as follows from their “default competence” enshrined in Article
2.4.2.2 of the FIVB Constitution.

Furthermore, the Appellant holds that the FIVB/[Continental Federation] Board of
Administration were not competent because the New FIVB Regulation allegedly do
not derive from the FIVB Constitution or [Continental Federation] Statutes,
respectively, and any amendment to the FIVB Constitution or [Continental Federation]
Statutes is a matter for the FIVB/[Continental Federation] Congress, not the

FIVB/[Continental Federation] Board of Administration.

Contrary to the Appellant’s view, the New FIVB Regulation does derive from the FIVB
Constitution within the meaning of Article 2.4.2.2 of the FIVB Constitution. It acts to
provide more specificity to the application of Article 1.4 lit. g) of the FIVB Constitution
in exceptional circumstances. Article 1.4 lit. g) of the FIVB Constitution enshrines the
principle that the FIVB can take all “all appropriate measures” whereas the New FIVB
Regulation defines what set of appropriate measures can be taken by the FIVB Board
of Administration in the event of exceptional circumstances. The same holds true with
regard to the New [Continental Federation] Regulation. It is a legal basis for protective
measures and does not provide for sanctions against [Continental Federation]
members. Rather, it is to be classified as a concretization of Article 3.3 para. 1 lit. a)
of the [Continental Federation] Statutes for the case in which the exceptional

circumstances listed in New [Continental Federation] Regulation occur.

(2) No “lex [Appellant’s Country]’

Contrary to the Appellant's argument, the New FIVB/[Continental Federation]

Regulations are not invalid because they allegedly are a “lex [Appellant’s Country]”.

Admittedly, the war between [Appellant’s Country] and [Country 2] was the reason for

the introduction of the New FIVB/[Continental Federation] Regulations. However,
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using an individual case as an impetus to create a regulation is neither exceptional nor
forbidden. To the contrary, many laws and regulations of general application are
passed in response to a specific event and there is nothing inherently improper with
this. According to their wording, the New FIVB/[Continental Federation] Regulations
are to be applied to all possible cases of “extraordinary events”, as defined by the New
FIVB/[Continental Federation] Regulations, that may arise in the future — irrespective
of whether they involve [Appellant’s Country] or other countries. Therefore, the New
FIVB/[Continental Federation] Regulations have a wide scope of application and
cannot be regarded as “leges [Appellant’'s Country]”. Accordingly, it can be left open
whether, under Swiss association law, a regulation would at all be invalid simply

because it was enacted to cover one specific case.

(3) No violation of the principle of “political neutrality”

The New FIVB/[Continental Federation] Regulations do not violate the principle of

“political neutrality”.

According to the Appellant, the New FIVB/[Continental Federation] Regulations are
not compliant with the principle of political neutrality, violating Article 1.5.4 of the FIVB
Constitution and Rules 2 para. 5 and 6 of the Olympic Charter and thus also Section
1 para. 3 of the [Continental Federation] Statutes by allowing the FIVB/[Continental
Federation] to impose measures further to a political crisis, like “terrorism, riot, civil
unrest, war (regardless of whether declared or not), strike”. The Appellant holds that
the FIVB/[Continental Federation], contrary to the principle of political neutrality, have

suspended a right of one of its members, i.e. the Appellant, for political reasons.

Pursuant to the First and Second Respondent, the New FIVB/[Continental Federation]
Regulation has been implemented as legal basis for protective measures, which are
per se apolitical. Furthermore, the First and Second Respondent held that the New
FIVB/[Continental Federation] Regulations took into account that, due to the worldwide
condemnation about the [Appellant’s Country] invasion and the [Appellant’s Country]'s
army ongoing actions within [Country 2], the safety of the [Appellant's Country]
athletes, teams and officials as well as the peaceful and non-politicized conduct of
competitions involving [Appellant’'s Country] athletes, teams and officials were and still

are at risk. Therefore, the First and Second Respondent claim to have acted in
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accordance with their duty to prevent harm from the participants of their events as well
as to safeguard the integrity of their competitions when introducing the New

FIVB/[Continental Federation] Regulations.

The FIVB Appeals Panel finds that the New FIVB/[Continental Federation] Regulations
do not pursue a political aim but are rather meant to provide the First and Second
Respondent with the necessary instrument to safeguard the integrity of competitions
as well as the well-being of athletes (see para. 81 et seq. below). The New
FIVB/[Continental Federation] Regulations are clearly not intended to provide the First
and Second Respondent with a means of imposing measures against national
federations as a result of political decisions made by their respective state
governments. Rather, they provide the First and Second Respondent with a means to
effectively mitigate the critical impact of particular extraordinary events — such as war
— on the world of volleyball (cf. integrity of competitions and well-being of athletes,
para. 81 et seq. below). The nature of these "extraordinary events", in particular
whether they could be considered as “political”, is as irrelevant for the application of
the New FIVB/[Continental Federation] Regulations as the question of which country

is involved in such extraordinary events (see para. 70 above).

Finally, the FIVB Appeals Panel accepts that without the Second FIVB/[Continental
Federation] Decisions in conjunction with the New FIVB/[Continental Federation]
Regulations, the First and Second Respondent would very likely have had to
experience a politicization of their competitions by athletes, teams or officials, for

example via boycotts and public political statements.

(4) No violation of the principle of legality

The New FIVB/[Continental Federation] Regulations also do not violate the principle

of legality.

In the eyes of the Appellant, the New FIVB/[Continental Federation] Regulations were
adopted once the FIVB/[Continental Federation] Boards of Administration had
understood that the measures taken against the Appellant lacked a valid legal basis.
Pursuant to the Appellant, the New FIVB/[Continental Federation] Regulations are

tailored to fit the current political conflict between [Country 2] and [Appellant’s Country]
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and aim at providing a legal basis to a pre-existing situation a posteriori. In the

Appellant’s view, such conduct would not be compliant with the principle of legality.

The FIVB Appeals Panel finds that the Second FIVB/[Continental Federation]
Decisions are administrative measures and not sanctions (see CAS 2022/A/8708,
para. 103). Under Swiss law, a sanction is the disapproving reaction of an association
after a violation of its statutes by one of its members or by a third party bound to it
contractually.®> Neither the Second FIVB nor the Second [Continental Federation]
Decision, however, refer to any misconduct on part of the Appellant. Rather, it was
and still is the objective of both these decisions to protect [Appellant's Country]
athletes as well as the integrity of the FIVB's and the [Continental Federation]’s
competitions (see para. 81 et seq. below). The fact that these objectives are of utmost
importance has been confirmed by CAS (see para. 83 below). The CAS decision cited
by the Appellant (2018/A/6239, para. 121) refers to sanctions — not to administrative

protective measures — and therefore does not apply to the present case.

In any case, even if the New FIVB/[Continental Federation] Regulations had been
introduced as a basis for sanctions, then they would still not be in conflict with the
principle of legality. Contrary to what the Appellant’s seems to suggest, there is nothing
wrong with creating a legal basis, and issuing a decision based thereon, while the
relevant situation continues to exist, as is the case here with the war on [Country 2].
In such case, there is no issue with retroactivity or the principle of legality (contrary to
a situation where an event occurred in the past and was retroactively regulated by a

new provision enacted after the fact).

ii. FIVB/[Continental Federation] Decisions do not violate the principle of
proportionality

Taking into account relevant CAS jurisprudence, the FIVB/[Continental Federation]

Decisions® are proportionate. According to CAS,

5 See Scherrer/Muresan/Ludwig, Sportrecht, Eine Begriffserlauterung, third edition., Zurich 2014, p. 362 et seq.
6 Subject of the analysis of proportionality are the respective Second Decisions, as they replaced the first ones.
In this respect, considerations that were decisive prior to the issuance of the respective First Decisions are also
taken into account.
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“the principle of proportionality requires that (i) the measure taken by the governing
body is capable of achieving the envisaged goal, (i) the measure taken by the
governing body is necessary to reach the envisaged goal, and (iii) the constraints
which the affected person will suffer as a consequence of the measure are justified by
the overall interest to achieve the envisaged goal. In other words, to be proportionate
a measure must not exceed what is reasonably required in the search of the justifiable
aim.”

See CAS 2020/0/6689 and 2016/0/4684

The FIVB/[Continental Federation] Decisions are intended to ensure the integrity and

safety of the sport of volleyball, which is no doubt a legitimate objective.”

Following the [Appellant’s Country] invasion of [Country 2], there was an imminent
danger for the integrity of sport competitions and for the safety of participants. Integrity
was at stake as there was a severe risk of boycotts by other national teams in case
the Appellant's national team were to participate in FIVB/[Continental Federation]
competitions. The First and Second Respondent have provided evidence (see First
Respondent’s Exhibits R 5 and 6 as well as Second Respondent’s Exhibit R6) that
[number] national volleyball federations, in letters addressed to the FIVB, had
expressed their desire not to compete against [Appellant's Country] athletes. In
addition, in a letter to the FIVB, various volleyball players have expressed their support
for the I0C recommendations (see para. 7 above) and asked the FIVB to reconsider
the organization of any sporting events in [Appellant's Country]. In the orders on
provisional measures in CAS 2022/A/8708 (para. 103) and CAS 2022/A/8709 (para.
83 et seq.), CAS confirmed that announced boycotts of sporting events — such as in
the case at hand— are a serious threat to the integrity of sport competitions. The fact
that the integrity of sport was at risk if [Appellant's Country] athletes were to be
admitted to competitions is also illustrated by the incidents of [date] and [date] (see p.
17 above).

Furthermore, as confirmed by CAS, there was a risk for the safety of athletes in case
[Appellant’'s Country] athletes were allowed to compete as well as a risk for the
[Appellant’s Country] athletes themselves (see the orders on provisional measures in
CAS 2022/A/8708, para. 104 and 2022/A/8709, para. 85).

7 In football, CAS has explicitly confirmed this finding only recently, cf. CAS 2022/A/8865 - CAS 2022/A/8868,
para. 143.
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The FIVB/[Continental Federation] Board of Administration issued the
FIVB/[Continental Federation] Decision to avoid the aforementioned risks for integrity
and safety in the best interest of volleyball. Thereby, both the [Continental Federation]
and the FIVB also complied with the recommendations of the IOC dated [date] (see

para. 7 above).

The measures by FIVB/[Continental Federation] were also necessary in order to

achieve such legitimate objectives.

Itis highly unlikely that a milder measure would have been equally effective. This holds
particularly true for imposing the obligation on [Appellant's Country] athletes to
compete as neutrals. Such an alternative measure would have resulted in further
problems, for example the question of whether [Appellant’s Country] athletes could
even enter the country where a specific competition would take place because of legal
requirements that might have been imposed by individual states. Accordingly, such an
alternative measure would have been less effective than a suspension. Other milder
measures, such as increasing security measures, could legitimately be disregarded
by the First and Second Respondent since it was highly doubtful from the very
beginning whether such measures could be equally effective as a suspension (see the
orders on provisional measures in CAS 2022/A/8708, para. 104, and CAS
2022/A/8709, para. 85.).

Irrespective of the above, the FIVB Appeals Panel notes that a sports association is
best placed to make decisions that further its statutory objectives. Therefore, respect
for the principle of freedom of association requires a certain level of deference to be
afforded to a sports association (cf. CAS 2022/A/8708, para. 109). Accordingly, even
if the FIVB/[Continental Federation] had chosen one of several equally effective (quod
non) measures, judicial review of these measures would be limited to “exceptional
circumstances”, such as arbitrariness, misuse of an association’s discretionary power,
discrimination or breaches of any relevant mandatory legal principle (see CAS
2020/A/7090, para 150).
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Finally, the constraints which the Appellant suffers as a consequence of the
FIVB/[Continental Federation] Decisions are justified by the overall interest to ensure
the integrity and safety of the sport of volleyball (cf. the order on provision measures
in CAS 2022/A/8708, para. 104). The objectives pursued by the FIVB/[Continental
Federation] in this context were of utmost importance and the FIVB/[Continental
Federation] Board of Administration made explicitly clear that the measures imposed
on the Appellant were only of a temporary nature. Therefore, the FIVB'’s interest of
organizing its competitions prevailed when considering, in particular, the integrity and
security concerns for the organization of a competition in which the Appellant’s

national team may participate.

COSTS

The FIVB Appeals Panel notes that Article 19.2 in fine of the FIVB Disciplinary
Regulations provides that the administrative fee can be reimbursed if a party prevails.
In the present case, the Appellant did not prevail on his appeals. Consequently, the
FIVB Appeals Panel finds that it cannot reimburse the administrative fees paid by the

Appellant.

The FIVB Appeals Panel notes that there is no provision in the FIVB Disciplinary
Regulations with regard to legal costs which allows for the FIVB Appeals Panel to
attribute said costs to a specific party. Consequently, the FIVB Appeals Panel finds

that the Appellant and the Respondent shall bear their own legal costs.

FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

1. The appeals filed by the Volleyball Federation of [Appellant’s Country]
are dismissed.

2. The FIVB decision dated [date] and the [Continental Federation]
decision dated [date] are confirmed.

No reimbursement of the administrative fee shall be granted.
4. Each party shall bear their own legal costs.

Page 36 of 38



5. Any other requests for relief are dismissed.

Lausanne, [date of the decision]

Ms. Damaris Young
Chairperson

Mr. Gavin Dingley Ms. Emba W. M. Leung
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

e Atrticle 20 of the FIVB Disciplinary Regulations that provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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