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FEDERATION INTERNATIONALE
DE VOLLEYBALL

The
FIVB TRIBUNAL

hereby issues the following

DECISION

on the Request for Review of [case number]* filed by

[The Club] (“Claimant”)

represented by [the Club’s lawyer], [the Club’s lawyer’s place of residence]

[The Coach] (“Respondent”)

represented by [the Coach’s lawyers], both [the Coach’s lawyers’ place of residence]

1 In the interest of the protection of privacy, this is a redacted version of the decision. Any redactions are marked with
[brackets].



1. The Parties

1. [The Club] is a [the Club’s country] professional volleyball club (hereinafter the “Claimant” or
“Club”).
2. [The Coach] is a [the Coach’s country] professional volleyball coach (hereinafter the

“Respondent” or “Coach”).
2. The FIVB Tribunal

3. Article 19.1.5 of the FIVB Sports Regulations dated 21 March 2022 (“FIVB Sports Regulations”)

provides as follows:

“Cases before the FIVB Tribunal shall be heard by the Chairperson, provided that the
amount in dispute does not exceed CHF 200’000 (two hundred thousand Swiss Francs).
All other cases shall be heard by the Chairperson and two (2) other members of the
FIVB Tribunal, appointed by the Chairperson. If one or more of the members is
unavailable or ineligible due to reasons of conflict (see Article 20.4), the Chairperson
shall appoint another member of the FIVB Tribunal. If the Chairperson is unavailable or
ineligible due to reasons of conflict (see Article 20.4), he/she shall be replaced by the
Vice-Chairperson. The Chairperson may appoint another member of the FIVB Tribunal
to hear a case instead of the Chairperson.”

4, This present case is heard by a single judge because the amount in dispute does not exceed CHF
200,000. On [date], the FIVB Tribunal Chairperson, Dr. Karsten Hofmann from Germany,
appointed the FIVB Tribunal Judge, Mr. José G. Sold-Gonzélez from Puerto Rico ("FIVB Tribunal

Judge"), to hear this case as a single judge.
3. Facts and Proceedings

5. Below is a summary of the main relevant facts based on the Parties” written submissions and
evidence, whose authenticity has not been questioned by the Parties. Additional facts may be
set out where relevant in connection with the legal discussion that follows. Although the FIVB
Tribunal Judge has considered all the facts, this decision will refer only to those deemed

necessary to explain his decision.
3.1 Background Facts

6. On [date], General Manager [General Manager’s name] confirmed the Club’s intention to hire
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10.

11.

12.

13.

the Coach.?

On [date], the Club informed the Coach that it would handle the issuance of his work visa.3

On [date], the Coach and the Club signed a labour contract (“Labour Contract”), where the
Coach committed to be the Club’s assistant coach for the [year/year] season. In return, the
Coach would receive a total gross compensation of [the Club’s country’s currency] 27.000. The

term of the eleven-month agreement ran from [date] up to [date].*

On the same date, the Coach signed an agreement (“Image Rights Agreement”) to cede his
image rights to agent [Agent’s name] (“Agent”), in exchange for a net compensation of EUR
14.687. The term of the agreement ran from [date] up to [date].> Afterwards, the Agent agreed
with the Club the use of the Coach’s image conductive to a total gross compensation of EUR

16.930, for the term of the Labour Contract.®

During the month of [month], the Club and the Coach exchanged messages regarding the status
of the Coach’s visa. The Coach expressed his concern upon the proximity of the expiry of his visa
and the necessity for its renewal. In the following, the Club requested several personal details

from the Coach from time to time.”

As the visa expiration date came closer, the Coach increased his inquiries on the status of its
issuance, but the Club did not inform the Coach of any type of inconvenient in the renewal

process. Nonetheless, the Coach’s visa expired on [date].?

On [date], the Coach travelled to [the Coach’s country] for a [Continental Federation]
[Competition’s name] match in which the Club participated. Afterwards, the Coach was not able

to return to [the Club’s country] as his visa had expired.

On [date], the Club requested the Coach to revert back to [the Club’s country] within a seven-

2 See Exhibit 2 of the Coach’s Answer to the RfR.

3 See Exhibit 16 of the Coach’s Answer to the RfR.

4 See Exhibit 4 of the Coach’s Answer to the RfR.

5 See Exhibit 5 of the Coach’s Answer to the RfR.

6 See Section 1.c of the [Continental Federation] Decision.

7 See Exhibit 7 of the Coach’s Answer to the RfR.

8 See Exhibit 6 of the Coach’s Answer to the RfR.
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14.

15.

16.

17.

18.

19.

20.

day period and informed the Coach he was allegedly granted a work permit by the “[the Club’s

country’s province] Governor”?.

On [date], the Coach informed the Club about an appointment he had at the [the Club’s country]
embassy at [the Coach’s country] on [date] and expressed he would revert back to [the Club’s

country]as soon as the visa was granted.*®

On [date], the Coach informed the Club that two additional documents were requested by the

[the Club’s country] Embassy for the issuance of the visa; both requiring the Club’s action.!

On [date], the Club informed the Coach of its decision to unilaterally terminate the contractual
relationship between the Parties, after the Coach did not revert back to his duties at [the Club”’s

country].*?

On the following day, [date], the Coach objected to the termination by stating, grosso modo,
that the Club was responsible for not processing his visa on time after the Coach had
collaborated with the Club by providing all the documentation requested by it prior to the initial
visa’s expiration date. Furthermore, the Coach argued that it was unreasonable to require him
to revert back to [the Club’s country] within a seven-day period, being aware that a new visa

had not been granted.®

The Coach was finally issued a new visa effective from [date] up to [date].*

On [date], the Coach’s legal counsels sent a letter to the Club requesting a termination
indemnity of fourteen thousand six hundred sixty-eight euros and twelve cents (€ 14.668,12),
claiming that the termination was “to be considered ill-founded”. The letter also stated that in
case of being forced to initiate legal actions, the Coach’s aggregate claim would likely

approximate EUR 20.000.%

On [date], the Club expressed its position, which can be summarized as follows: (1) the

termination was lawful and responded to the Coach’s gross negligence in his breach of the

9 See Exhibit 8 of the Coach’s Answer to the RfR.

10 see Exhibit 9 of the Coach’s Answer to the RfR.

11 see Exhibit 10 of the Coach’s Answer to the RfR.
12 see Exhibit 11 of the Coach’s Answer to the RfR.
13 See Exhibit 12 of the Coach’s Answer to the RfR.
14 See Exhibit 13 of the Coach’s Answer to the RfR.
15 See Exhibit 14 of the Coach’s Answer to the RfR.
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21.

22.

3.2

23.

24.

25.

26.

27.

28.

29.

Labour Contract; and (2) the Coach is directly responsible in the inability of obtaining his visa

renewal on time.®

Upon the Club’s answer, the Coach filed a complaint before the [Continental Federation] on

[date].V

On [date], the [Continental Federation] issued a decision (“[Continental Federation] Decision”)
ordering the Club to pay, within one month calculated from the notification of the [Continental
Federation] Decision, the amount of EUR 13,491,80 net with five percent (5%) per annum
interests from [date] until the date of full payment to [the Coach] as termination indemnity, and

another EUR 2.356,00 to the Coach for legal costs.®

The Proceedings before the FIVB Tribunal

On [date], the Club filed a request for review of the Decision (“RfR”). In its RfR, the Club also

requested the stay of the execution of the Decision.

On [date], the FIVB Tribunal received the payment of CHF 1’500, i.e., the full amount of the

handling fee.

On [date], the FIVB Tribunal Secretariat invited the Coach to provide his position on the Club’s
request for a stay by [date] and to file an answer to the RfR by [date]. It also informed the Parties
that the dispute would be heard, in principle, by the FIVB Tribunal Chairperson, Dr. Karsten
Hofmann, in accordance with Article 19.1.5 of the FIVB Sport Regulations 2022.

On [date], the Coach submitted his position regarding the Club’s request to stay the execution

of the [Continental Federation] Decision.

On [date], the Coach requested an extension until [date] to submit his answer to the Club’s RfR.

On [date], the FIVB Tribunal requested the Club to submit its position, by no later than [date]

on the Coach’s request for an extension of the deadline until [date] to file his answer.

On [date], the Claimant filed its position regarding the request for an extension of the deadline

to provide an Answer to the RfR. The Club stated that in their jurisdiction, deadline extensions

16 See Exhibit 15 of the Coach’s Answer to the RfR.
17 See Exhibit 17 of the Coach’s Answer to the RfR.
18 5ee Exhibit 2 of the Club’s RfR.
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30.

31

32.

33.

34.

35.

are not available and, therefore, the Claimant was not “in a position to approve or disapprove

of such a request.”

On [date], the FIVB Tribunal Secretariat notified the Parties that the request for the deadline

extension was granted.

On [date], the FIVB Tribunal Judge granted the Club’s request for a stay of the execution of the

Decision.

On [date], the Coach filed his answer to the RFR (“Answer”).

On [date], upon reviewing the case file, the FIVB Tribunal Judge ordered the Parties to submit

their position regarding the Club’s request to hold a hearing on the following grounds:

a. Club’s President [Club’s President’s name] and Managing Director [Managing Director’s
name] were never granted the opportunity to testify before the [Continental Federation]
regarding the Respondent’s lack of cooperation in the visa renewal process, as they
have “(...) repeatedly informed the Coach in oral interviews and individual meetings
about the activities that the Coach has to take with them. Nevertheless, Coach did not
fulfill his duties in this matter.” [See par. 17 of the Claimant’s RfR]; and,

b. Coach [Coach 2 name] should have the opportunity to testify reqgarding having received
by mistake from Agent [Agent’s name] an installment of EUR 1.612, that was originally
intended to the Respondent. Hence, if the Club is found liable, Coach’s compensation
should be reduced by that amount.

The Parties were granted until [date] to file their position on allowing the Claimant to offer the
above-mentioned testimonies through written witness statements, to avoid the unnecessary

increase of proceeding and legal costs.

On [date], the Club agreed upon submitting Club’s President and Managing Director testimonies
through written witness statements but insisted on holding a hearing to examine Coach [Coach
2 name]’s testimony. On the contrary, the Coach opposed to the Claimant’s submission of the
written witness statements stating that the FIVB Sports Regulation do not exclude this
possibility, and doing so, would unnecessarily delay the proceedings and increase the legal costs

for the Parties.

On [date], the FIVB Tribunal Judge discharged the possibility of submitting any written witness
statements. Regarding President and Director testimonies, the FIVB Tribunal Judge considered
that providing additional details on the Club’s efforts to renew the Respondent’s visa was

redundant to the allegations already provided in paragraphs 17 to 19 of the Club’s RfR. The FIVB
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Tribunal Judge would have found it more reasonable to entertain evidence aimed at proving

who was responsible for carrying out the visa renewal procedures.

36. On the other hand, regarding coach [Coach 2 name]’s testimony, the FIVB Tribunal Judge
informed that he would determine if a video conference with coach [Coach 2 name] was
necessary to conclude the proceedings, promptly after receiving from the Respondent, on or
before [date], an explanation or further clarification regarding the “cash” payment the
Respondent “bona fide” believed that “was for a different purpose than his salary”. Additionally,
the Claimant was granted a final extension to, by the same deadline, provide further evidence

regarding having made the alleged payment.

37. On [date], the Parties provided the required submissions in relation to the alleged cash
payment. The Club provided further evidence regarding having wrongfully made a payment to
coach [Coach 2 name], although the payment was intended for the Respondent. The piece of
evidence was an excerpt of a WhatsApp exchange between the Club’s President and coach
[Coach 2 name]. The latter confirms to have visited a bank with the Coach to give him the
amount incorrectly paid to [Coach 2]. In his submission, the Coach accepted that the amount of

EUR 1.612 was indeed handed to him in cash by [Coach 2].

38. On [date], the Parties were informed that the FIVB Tribunal Judge had decided not to hold a
hearing. The FIVB Tribunal Judge declared the exchange of submissions completed and
announced that he would proceed with the resolution of the case. The FIVB Tribunal Judge also
requested the Parties to provide a detailed account of their respective costs as well as

supporting documentation in relation thereto by [date].

39. On [date], the Club made a submission on costs, including VAT.

40. On [date], the Coach made a submission on costs, including VAT.

4, The Parties’ Submissions

41. The following section provides a summary of the Parties’ submissions and does not purport to
include every contention put forth by them. However, the FIVB Tribunal Judge has thoroughly
considered all the evidence and arguments submitted, even if no specific or detailed reference

has been made to those arguments in this section.
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4.1

411

42.

4.1.2

43.

44.

45.

46.

The Claimant’s Request for Relief and Position

The Claimant’s Request for Relief

The Club requests the FIVB Tribunal to rule as follows:

“1) The [Continental Federation] decision of [date] (decision’s number]) be repealed in
its entirety and the Complaint of the Coach be rejected due to lack of jurisdiction of the
[Continental Federation], and in the event that the existence of that jurisdiction is
nevertheless established — as a precautionary claim — the Club requests the case to be
dismissed in its entirety as unfunded, as the Club had lawful right to terminate the
Agreement due to a gross breach made by the Coach;

II. Order the Respondent to reimburse the Claimant for the costs of the proceedings,
including the costs of legal representation on the basis of VAT invoices submitted in the
proceedings before the [Continental Federation] (Exhibit no. 22-23) and the VAT invoice
(Exhibit 4) and the average exchange rate of the Swiss franc on the day preceding the
submission of this RfR ( Exhibit 5 ...), as well as costs incurred in connection with the
payment of a handling fee — CHF 1.500..”*°

The Claimant’s Position

In support of its request for relief, the Club contends, inter alia, as follows:

The Decision shall be annulled because the [Continental Federation] had no authority to address
the dispute. The [Continental Federation] failed to see that the Contract foresees a specific case
resolution forum in the event of a dispute. The Coach should have filed his claim before the
Court of Arbitration at [Arbitration Court’s name], based in [the Club’s country]. The
[Continental Federation]’s jurisdiction rationale is not aligned with the real intention of the

Parties, who agreed otherwise. %

The Decision should be annulled because the Club had reasonable grounds to terminate the
contract. The Coach inquired about the status of his visa but failed to take an active part in the
process of its obtention. Furthermore, the termination of the Contract was justified because
the Coach deliberately left [the Club’s country] aware that he would not be able to return to
comply with his contractual obligations, in a gross violation of the Club’s instructions, while he

was under contract.?

If the Club is ordered to pay a compensation to the Coach, such amount should be reduced by

1% See Club’s RFR, par. 7.
20 5ee Club’s RFR, pars. 8-13.
21 See Club’s RFR, pars. 16-21.
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EUR 1.612. The [Continental Federation] failed to address the arguments and evidence related
to one of the instalments of the remuneration of the Coach. The Coach’s agent paid by mistake
an instalment to another coach, [Coach 2]. Afterwards, [Coach 2] recognized the mistake and

passed on such amount to the Coach.??

4.2 Respondent’s Answer to the Request for Relief and Position

4.2.1 Respondent’s Request for Relief

47. The Coach requests the FIVB Tribunal Judge to render a decision per which:

“« The [Continental Federation] Decision is upheld with respect to the [Continental
Federation] jurisdiction, the Club’s wrongful termination of the contractual relationship
as well as payment of a termination indemnity and late payment interests; and

= the Club shall be liable to:

 indemnify the Coach for incurred legal expenses (including attorney’s fees), up
to an amount to be determined during the FIVB Tribunal proceedings; and

* bear the cost of the proceedings in its entirety.”?>

4.2.2 Respondent’s Position

48.  Insupport of his request for relief, the Coach contends, inter alia, as follows:

49. The Club should not object to the [Continental Federation]’s jurisdiction to decide on the
dispute. The Club and the Coach are related to a member of the FIVB, the [the Club’s country]
Volleyball Federation, by their license and participation to its competition. Therefore, the
Parties are bound by the FIVB Sports Regulations. Furthermore, FIVB has established in its case
law that a choice-of-forum clause in favour of another tribunal does not expressly exclude the

jurisdiction of the [Continental Federation] or the FIVB Tribunal.?*

50. The Club wrongfully and unilaterally terminated the Contract without a just cause. The Club is
liable for the Coach’s impossibility to return to [the Club’s country] to perform his duties, by

failing to provide the Coach with a valid work visa.

51.  Jurisdiction

22 See Club’s RFR, pars. 23-26.
23 See Coach’s Answer to the RfR, pars. 40-46.
%4See Coach’s Answer, pars. 40-47.
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52.  The FIVB Tribunal must first examine whether it has jurisdiction to hear the present dispute.

53. Article 19.2.1 of the FIVB Sports Regulations reads as follows:

“The FIVB Tribunal is competent to decide financial disputes of an international
dimension between clubs, players, FIVB-licensed agents and coaches from within
the world of volleyball. The FIVB Tribunal’s jurisdiction extends also to financial
disputes of an international dimension between a coach and a National
Federation.”

54.  Article 19.2.2 of the FIVB Sports Regulations stipulates that the FIVB Tribunal can only resolve

disputes:
“19.2.2.1 arising between the natural and legal persons/entities
mentioned in Article 19.2.1; and
19.2.2.2 decided previously by the FIVB / a Confederation or referred by

the FIVB/a Confederation to the FIVB Tribunal”

55.  Article 19.2.3 of the FIVB Sports Regulations grants the FIVB Tribunal the power to rule on its

own jurisdiction.

56. The FIVB Tribunal Judge finds that this dispute is a financial dispute of an international
dimension under Articles 19.2.1 and 19.2.2.1 of the FIVB Sports Regulations because it involves
claims between a [the Club’s country] volleyball club and a [the Coach’s country] volleyball
coach concerning the payment of compensation due to the early termination of a contract. The
dispute also complies with Article 19.2.2.2 of the FIVB Sports Regulations because it was

decided previously by the [Continental Federation].

57.  The [Continental Federation]’s jurisdiction will be further analysed below because the Club has

challenged it in the RfR.

5.  Admissibility

58. Article 18.2 of the FIVB Sports Regulations reads as follows:

“Within fourteen (14) days from notification of the decision under Article 18.1
above, any affected party may request that the case be reviewed by the FIVB
Tribunal.”

59. The Decision was notified to the Parties on [date]. The Claimant filed its RfR on [date], within

the fourteen-day deadline. Therefore, the RfR is admissible.
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6.

60.

61.

7.

62.

63.

64.

Applicable Law

Article 20.9 of the FIVB Sports Regulations reads as follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general
considerations of justice and fairness without reference to any particular national
or international law (ex aequo et bono).”

Neither the Club nor the Coach have made an express submission on the applicable law to this
proceeding before the FIVB Tribunal. Consequently, the FIVB Tribunal Judge will decide the
dispute ex aequo et bono (i.e., applying general considerations of justice and fairness without

reference to any national or international law).

Findings

The Club claims that the Decision should be annulled because the [Continental Federation] had
no jurisdiction to address the dispute, because the Parties agreed to another dispute resolution
forum. Alternatively, the Club contends that the termination of the Contract was justified and,
if found liable for any compensation to the Coach, a monthly instalment previously anticipated
and not considered by the [Continental Federation] shall be credited to the amount due by the

Club to the Coach. Now, we proceed to address the Club’s arguments.

7.1 The [Continental Federation]’s jurisdiction to settle the dispute.

Based on Article 18.1(b) of the FIVB Sports Regulations,?® the [Continental Federation] decided
in favour of its jurisdiction to address the present dispute. The [Continental Federation] took
into consideration that it was a financial dispute of international dimension between a Coach
and a Club coming from different national federations, both members of the [Continental

Federation]. Accordingly, the Parties were bound by the FIVB Sports Regulations.

In its Request for Review, the Club contested the [Continental Federation]’s competence to hear
and decide on the present case because the Parties had agreed to settle any dispute arising
from their contractual relationship before the Court of Arbitration at [Arbitration Court’s name].
The Club argues that the [Continental Federation] had incorrectly concluded in favour of its
jurisdiction, disregarding the express intention of the Parties to settle their dispute before a

different arbitration forum.

25See the [Continental Federation] Decision, p. 27.
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65.

66.

67.

68.

69.

70.

On his side, the Coach defends the above discussed [Continental Federation]’s legal reasoning.

The FIVB Tribunal Judge agrees, as well, with the Coach and the [Continental Federation], on

the grounds discussed below.

In the present case, the FIVB Tribunal Judge must decide on the scope of a forum selection
clause (or jurisdiction clause) established by the Parties in the Labour Contract. Such clauses
generally constitute contractual provisions by which the Parties agree on the forum and location

where their disputes are to be resolved.

Clauses 9.2 and 9.3 of the Labour Contract read:

“2. By signing this Contract the Parties acknowledge that they know association related
regulations and undertake to mandatorily observe the same.

3. Any disputes which may arise between the Parties hereto shall be resolved by the
Court of Arbitration at [Arbitration Court’s name]. with registered office in [a city in the
Club’s country].

Per Clause 9.2, the Parties have expressly recognized to have knowledge of, and agreed to abide
by, association ([the Club’s country] Volleyball Federation) related regulations. The [the Club’s
country] Volleyball Federation is a member of the [Continental Federation] which, at the same
time, is a member of the FIVB. By expressly recognizing that the FIVB regulations are applicable,
mandatory and an integral part of the Parties’ contractual relationship, the Parties had to be
aware of Article 18 of the FIVB Sports Regulations, and how these regulations have consistently

been interpreted by the FIVB. The mentioned rule states:

“h. [i]n case of disputes involving parties from the same Confederation, the FIVB may
delegate its powers under this Article to the respective Confederation. The FIVB will then
have the right to extend worldwide the sanction(s) imposed by Confederations.”
In consideration of the above, the Parties unequivocally agreed to the FIVB’s and, consequently,
the Confederation’s jurisdiction, meaning that their resolution forums have the competence to

hear and decide upon financial dispute of international dimension between a Coach and a Club

coming from different national federations within the same Confederation.

Regarding Clause 9.3 of the Labour Contract, the FIVB Tribunal Judge observes that the Parties
have included the Court of Arbitration at [Arbitration Court’s name] as a dispute resolution
forum. Nonetheless, due to the Parties’ clear lack of agreement on the intention and

interpretation of the Court of Arbitration at [Arbitration Court’s name] as the forum with
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exclusive competence to hear and decide on dispute arising from the Labour Contract, the FIVB
Tribunal Judge will proceed to decide on the jurisdictional issue taking into consideration the

extensive and well established FIVB Tribunal jurisprudence.

71.  The FIVB Tribunal has consistently resolved that when multiple forums are competent to
address a financial dispute, in this case the [Continental Federation] Legal Chamber (per Clause
9.2) and the Court of Arbitration at [Arbitration Court’s name] (per Clause 9.3), the FIVB shall
observe the specific language of the dispute resolution provision to identify if the clause

provides an exclusive choice of forum.

72. If the contract establishes an exclusive choice of forum, the FIVB shall adhere to the Parties’
choice, and respect their will. However, in the absence of an exclusive choice of forum, the FIVB
will determine competence based on the forum in which the dispute was first filed. In the
present case, the claim was first filed by the Coach before the [Continental Federation] Legal
Chamber (an FIVB Confederation). In accordance with the FIVB Tribunal jurisprudence, the
existence of a choice-of-forum clause in favour of another tribunal does not prevent the Parties
from initiating a procedure before the FIVB, unless it explicitly grants exclusive jurisdiction to

that additional tribunal or excludes FIVB judicial bodies.?®

73.  The FIVB Tribunal Judge finds no reason to depart from such jurisprudence. The Club, to this
point has failed to provide before the [Continental Federation] and now, before the FIVB
Tribunal, any evidence regarding the Parties’ intention to establish the Court of Arbitration at

[Arbitration Court’s name] as the forum with exclusive jurisdiction.

74. In consideration of the above, and according to the FIVB Tribunal’s jurisprudence, the Coach
was entitled to present his claim before the [Continental Federation], and the [Continental
Federation] had jurisdiction to hear the case. Consequently, the Club’s objection to the

Continental Federation’s jurisdiction is dismissed.

7.2 Was the termination of the Labour Contract justified?

75.  The Club terminated the Labour Contract on [date] due to the Coach’s alleged unjustified
absence from work since [date]. As the Parties have established, the Coach travelled to [the

Coach’s country] to participate in a Club’s official match of the [Continental Federation]

26 See FIVB 2020-02 (making reference to, FIVB 2018-04 (decision dated [date]) and FIVB 2018-03 (decision dated [date]) and FIVB 2015-07
(decision dated [date]).
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[Competition’s name]. Afterwards, the Coach did not return to [the Club’s country] to continue
with his contractual obligations. Hence, to determine if the Labour Contract was legally
terminated, the FIVB Tribunal Judge must determine whether the Coach’s absence from work

was unjustified.

76.  The Club claims they had warned the Coach on multiple occasions “that he would not return to
[the Club’s country] without completing the visa process”, and “[d]espite this, [the Coach]
decided to leave [the Club’s country] with the team, knowing all the consequences.”?’
Moreover, the Club argues that it “was unable to forcefully detain the Coach in [the Club’s
country] and prevent him from leaving for his home country. (...)”.% For this reason, in its
termination letter, the Club informed the Coach that his absence in [the Club’s country]

constituted just cause to legally terminate the Labour Contract, stating:

“As | wrote You [date]: You had 7 days to come back to Club. According to your contract
club has given you 7 days for coming back (mail [date]). After this time sport contract is
cancelll]ed through fault of an assistant coach. [...]”.%

77. The specific seven (7) day period granted to the Coach for his return to duties was based on

Clause 7.2 of the Labour Contract, which states:

“The Club may terminate the Contract without notice before expiry of its term if:

a) the Coach has violated at least one of the contractual provisions and such violations
continue after the Coach has been requested by the Club in writing to cease them and
has been given an additional time limit of 7 days to do so;”*°

78.  The Coach contends that his departure to [the Coach’s country] was justified and that the Club
was aware as they coordinated his participation on the official trip. However, the main
argument used by the Club to unilaterally terminate the agreement was his absence of work

after given a seven (7) day period to return to [the Club’s country].

79. Based on the above, the first point we need to address is if the Coach’s return to [the Club’s

country] was even a plausible alternative after traveling with the team.

80. From the Parties submissions, we observe that the initial visa granted to the Coach expired on

[date], and the Coach stayed in [the Coach’s country] for almost an additional month. The

%7 See Club’s RFR, par. 19.
28 See Club’s RFR, par. 20.
29 See Coach’s Answer to the RfR, par. 53
30 See Coach’s Answer to the RfR, par. 55

FIVB Tribunal
Decision 2022-06
page 14/20



Parties were aware that the Coach needed a work visa to continue performing his duties in
accordance with the Labour Contract. Now, who was responsible for the visa obtention

procedure?

81. Asalready stated in paragraph 7 of the present arbitral award, on [date], the Club informed the
Coach that it would handle the issuance of his work visa. For this reason, it was reasonable for
the Coach to consider that the Club would handle all visa-related procedures. The Coach
provided evidence on his interest in having his visa renewed, and his commitment to provide or
perform any visa-related task requested by the Club. Furthermore, the Coach requested from
the Club updates regarding the visa process and initiated his own visa obtention procedure at
the [the Club’s country] Embassy in [the Coach’s country], which concluded in the obtention of

the visa on [date], two weeks after the unilateral termination.

82. Additionally, the CAS jurisprudence has recognized the obtention of a visa is an employer’s
natural and basic obligation, as well remarked in paragraph 4.3.c(x) of the [Continental

Federation] Decision.

83. The FIVB Tribunal Judge is of the belief that due to the Club’s own doing, the Coach found
himself in the unavoidable position of breaching the Labour Contract. If he left [the Club’s
country] without the work visa, he would be unable to legally perform his duties, but if he stayed
in [the Club’s country] without his visa, he would not perform the duties with the team at an
official match held abroad, and he would also remain living and working illegally in [the Club’s

country].

84. The Club states in its RfR that “[i]f, according to the recommendations of the Club, he [the
Coach] stayed in [the Club’s country], [the Coach] would easily obtain the necessary document
[visa] with the support of the Club.”** The Club’s arguments are not compelling. The Club’s
recommendations do not replace the contractual obligation of performing his duties in an
official match. Moreover, the fact that the Club’s describes the obtention of the visa as “easy”
if the Coach stayed at [the Club’s country] raises doubts regarding why the Club did not perform
reasonable and timely efforts toward the processing of the visa, that was a task for which the

Club was responsible.

85.  Forthe reasons stated above, we observe that the Coach left [the Club’s country] in accordance

315See Club’s RfR, par. 21.
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with his contractual obligations and was unable to return to work on the timeline granted by
the Club, because of the Club’s own failure to process his work visa on time. The Coach’s
absence from work was justified and, consequently, the Club terminated the Labour Contract

unilaterally without a just cause.

7.3 Calculating Termination Indemnity

86.  After concluding that the termination of the Labour Contract was unjustified, the FIVB Tribunal

Judge proceeds to determine the termination indemnity due to the Coach.

87. The Club claimed before the [Continental Federation] and sustains that any termination
indemnity should be calculated exclusively based on the terms of the Labour Contract. On the
contrary, the [Continental Federation] decided, and the FIVB Tribunal Judge concurs, that the
Image Rights Agreement and the Labour Contract, combined, represent the totality of the

remuneration that the Club owes the Coach.

88. The Coach ceded the image rights to his agent, and his agent afterwards transferred them to
the Club in a separate transaction. It is evident that the Coach’s image rights could have been
negotiated and included directly in the Labour Contract. However, the Parties decided, as
commonly done in the sports industry, that for tax benefits, the Coach’s agent acted as a third

party to the relationship between the Club and the Coach regarding image rights.

89. In accordance with the explanation above, the undisputed sum of these compensations is
eighty-five-thousand-[currency] ([the Club’s country’s currency] 85.000) net. The Coach
recognizes in his Answer to the Club’s RfR that the Club has already paid twenty-seven thousand
eighty-one [currency] and six cents ([the Club’s country’s currency] 27.081,06). Consequently,
the amount owed to the Coach is fifty-seven thousand nine hundred eighteen [currency] and
ninety-four cents ([the Club’s country’s currency] 57.918,94) net, which, after the conversion
agreed by the Parties represents a net amount of thirteen thousand four hundred ninety-one

euro and eighty cents (EUR 13.491,80).

90. Finally, we still need to address if the compensation to the Coach should be reduced by one

thousand six hundred and twelve euros (EUR 1.612) as requested by the Club in its RfR.

32 5ee sections 4.1(d) and 4.3(d) of the [Continental Federation] Decision.
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91

92.

93.

94.

8.

95.

96.

7.4 Should the compensation to the Coach be reduced by EUR 1.6127?

The Club alleges that one of the instalments of the remuneration due to the Coach, for EUR
1.612, was by mistake paid by Agent [Agent’s name] to the head coach of the Club, [Coach 2].
After clarifying the error, [Coach 2] informed the Club that such amount was handed to the
Coach in cash. The Club also claims that the arguments and evidence on this regard were not

addressed in the [Continental Federation] Decision.

In its Answer to the Club’s RfR, the Coach recognized to have received from [Coach 2] an
undetermined amount of money in cash but could not recall the purpose nor was a receipt of

such transaction signed.

The FIVB Tribunal Judge issued an order requesting the Coach to provide an explanation or
further clarification regarding the “cash” payment he “bona fide” believed he had received “for
a different purpose than his salary”. The Coach afterwards accepted that the payment received
from [Coach 2], performed around [date], was probably the payment of the instalment the Club

is referring to.

In consideration of the above, the Club is granted the reduction of the amount of EUR 1.612.
Therefore, the termination indemnity is reduced from thirteen thousand four hundred ninety-
one euro and eighty cents (EUR 13.491,80) to eleven thousand eight hundred and seventy-nine
euros with eighty cents (EUR 11,879.80).

Costs

The Club paid the handling fee of this proceeding (CHF 1,500) on [date]. Both Parties have
requested a decision on costs. On [date], the Club quantified his legal expenses at five thousand
five hundred and thirty-five [currency] ([the Club’s country’s currency] 5.535) including VAT,
representing 12 hours of counsel work. On [date], the Club submitted a time sheet from its
counsel for an amount of EUR 3.554,37, including VAT and representing 11:45 hours of counsel

work.

Article 20.11.2 of the FIVB Sports Regulations allows the prevailing party to be granted a
contribution towards legal fees and expenses, including the applicable handling fee. When
deciding on this contribution, the FIVB Tribunal Judge shall consider the outcome of the

proceedings, as well as the conduct and the financial resources of the Parties. In the case at

FIVB Tribunal
Decision 2022-06

page 17/20



hand, the Parties have not made any submissions with respect to their financial resources.

97. The [Continental Federation] Decision had to be amended by a reduction due to the cash
payment of EUR 1.612 received by the Coach amounting to around ten percent of the Coach’s
claim. Further, the FIVB Tribunal Judge notes that the Coach only provided full clarification with
regard to such cash payment received by [Coach 2] upon further enquiry by the FIVB Tribunal
Judge. Hence, the FIVB Tribunal Judge determines, in accordance with article 20.11.2 of the
FIVB Sports Regulations, the Club shall pay a considerable but not the full amount of the Coach’s

legal costs, i.e., an amount of EUR 2,840 and bear its own legal costs as well as the handling fee.
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DECISION

For the reasons set forth above, the FIVB Tribunal Panel decides as follows:
1. The Request for Review filed by [the Club] is partially upheld.

2. The decision rendered by the [Continental Federation] dated [date] is amended in its first
bullet point as follows:

e [The Club] ([the Club’s number] + [the Club’s country National Federation]) shall pay
the amount of EUR EUR 11,879.80 net with five percent (5%) per annum interest from
[date], until date of full payment to [the Coach] ([the Club’s number] + [the Club’s

country National Federation]) as termination indemnity.

The remainder of the decision rendered by the [Continental Federation] dated [date] is

upheld.

3. [The Club] shall pay [the Coach] an additional EUR 2,840 as a contribution towards legal

fees and expenses. [The Club] shall bear its own legal costs and the handling fee.

4, Any other requests for relief are dismissed.

[Date of the decision]

Lausanne, Switzerland

Jo5é G. Sola-Gonzélez

S
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for Sport (CAS),

in accordance with
a) Article 20.12 of the FIVB Sports Regulations:

“Decisions of the FIVB Tribunal can only be appealed to the Court of Arbitration for Sport
(CAS), Lausanne, Switzerland and any such appeal must be lodged with CAS within
twenty-one (21) days from the receipt of the decision. The CAS shall decide the appeal
ex aequo et bono and in accordance with the Code of Sports-related Arbitration, in
particular the Special Provisions Applicable to the Appeal Arbitration Procedure.”

b) The CAS Code of Sport-related Arbitration, which is available under www.tas-cas.org.

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue de Bergiéres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 216135001
Email: info@tas-cas.org
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