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A

FEDERATION INTERNATIONALE
DE VOLLEYBALL

The

FIVB TRIBUNAL

herewith issues the following

CONSENT DECISION
FIVB Tribunal 2023-04

on the Request for Review of [case number]? filed by

[The Club] (“Claimant”)
represented by [the Club’s lawyer]

and

[The Player] (“Respondent”)

represented by [the Player’s lawyer]

11n the interest of the protection of privacy, this is a redacted version of the decision. Any redactions are marked

with [brackets].
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1. The Parties

1.  The Claimant is a professional volleyball club with its legal seat in [the Club’s Country]
(hereinafter the “Club”).

2.  The Respondent is a professional female volleyball player from [the Player’s Country]
(hereinafter the “Player”).

2.  The FIVB Tribunal (FIVB Tribunal Judge)

3. Article 19.1.5 of the FIVB Sports Regulations? provides as follows:

“Cases before the FIVB Tribunal shall be heard by the Chairperson, provided that the amount
in dispute does not exceed CHF 200’000 (two hundred thousand Swiss Francs). All other cases
shall be heard by the Chairperson and two (2) other members of the FIVB Tribunal, appointed
by the Chairperson. [...]”

4, Because the amount in dispute in the present case does not exceed CHF 200,000.00, this
request for review (hereinafter the “Request for Review”) will be heard by the
Chairperson as a single judge. Dr. Karsten Hofmann from Germany is the current
Chairperson of the FIVB Tribunal and, thus, was appointed as the single judge in the

present case (hereinafter the “FIVB Tribunal Judge”).

3. Facts and Proceedings

3.1 Background Facts

5. The Club and the Player have signed an employment agreement (hereinafter the
“Contract”) on [date], under which the Player agreed to play for the Club’s volleyball
team for the [year/year] and [year/year] seasons. In return, the Club agreed to pay the

Player - alongside other financial benefits - a total compensation of

2 The versions of the FIVB Sports Regulations in force as of 21 March 2022 and as of 23 June 2023 are identical with regard to
the provisions relevant for the case at stake.
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3.2

10.

11.

EUR 270,000.00 net for the [year/year] season and EUR 280,000.00 net for the

[year/year] season.

The Player alleged that she had not received the salaries and other expenses she was

entitled according to the Contract.

In [date], the Player filed a complaint with the [Continental Federation] (hereinafter the
“[CF]”), in which she requested payment of EUR 140,000.00 as outstanding salary for the
[year/year] season and [Currency] 6,000.00 for reimbursement of apartment rental. The

proceedings before the [CF] continued with submissions of the Parties.

The [CF] issued its decision in the case “Financial Dispute — [case number]” on [date]
(hereinafter the “[CF] Decision”), ruling that the Club owed the Player the amount of
EUR 114,000.00 as outstanding salaries alongside with EUR 278.64 as compensation as

well as EUR 400.00 as reimbursement of the handling fee for the [CF] proceedings.

The Proceedings before the FIVB Tribunal

On [date], the Club filed its Request for Review (erroneously dated [date]). The Club
requested to correct the [CF] Decision regarding missing payments, compensation, and
reimbursement for handling fees because the Club had made payments to the Player

not reflected in the [CF] Decision.

On [date], the FIVB Tribunal acknowledged receipt of the Club’s Request for Review as
well as the full payment of the handling fee for the present proceedings. The FIVB
Tribunal requested the Club to re-submit the Request for Review to include the contact

details of the Parties and to provide the FIVB Tribunal with a valid power of attorney.

On [date], the Club submitted the amended Request for Review, as per the FIVB

Tribunal’s request.
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12.

13.

14.

15.

16.

17.

18.

On [date], the Request for Review was forwarded to the Player, and she was invited to
file her answer to the Request of Review (hereinafter the “Answer”) by no later than

[date].

On [date], the Player submitted her Answer in which she confirmed that the Club had
paid her EUR 83,948.98. She also made clear that all other amounts awarded in the [CF]
Decision (in total EUR 30,729.67) were still unpaid.

On [date], the FIVB Tribunal acknowledged receipt of the Player’s Answer as well as an

unsolicited submission by the Club, both received on [date].

On [date], the Club paid the remaining amount of EUR 30,729.67 to the Player to fully

comply with the [CF] Decision.

On [date], the FIVB Tribunal made reference to a [CF] communication dated [date],
which contained a confirmation of the Player’s counsel regarding receipt of the amount
of EUR 30,729.67. The FIVB Tribunal invited the Parties to provide their positions on the

present Request for Review by no later than [date].

On [date], both Parties filed submissions. The Club stated that the “grievance of the
respondent(sic] in the case has been resolved and this is clearly proven by the receipts
and correspondence” but still upheld its request for reliefs. The Player confirmed receipt
of the remaining amount of EUR 30,729.67 but still requested payment of interest and

reimbursement of her legal fees and expenses.

On [date], the FIVB Tribunal Judge attempted to bring about a settlement to the dispute
in accordance with Article 20.7.3 of the FIVB Sports Regulations and invited the Parties

to agree on the following by [date]:

“1. In the meantime, the Club has fully complied with the [CF]’s decision dated [date] ([case
number]), thus, the present Request for Review filed by the Club and any requests for

relief filed by the Parties in the present proceedings are moot.
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2. The Club shall bear the amount of CHF 2,000.00 as handling fee already paid by it, while
the remainder of CHF 1,000.00 will be reimbursed to the Club by the FIVB.

3. Both Parties shall bear their own legal fees and other expenses incurred in connection

with the present proceedings before the FIVB Tribunal, if any.

4. The present proceedings before the FIVB Tribunal shall be completed by a consent

decision issued by the FIVB Tribunal Judge.”

19. On [date], the Player informed the FIVB Tribunal that she agreed on a settlement

as proposed by the FIVB Tribunal Judge on [date].

20. On [date], the Club informed the FIVB Tribunal that it agreed on a settlement as

proposed by the FIVB Tribunal Judge on [date].

4, The Parties’ Submissions

4.1 The Club’s Request for Relief

21. The Club’s request for relief in its Request for Review reads as follows:
“We kindly request from FIVB Tribunal to review the decision of [CF] dated [date] and made
the correction related to decision as we state below.

e [The Club] shall pay the amount of EUR 30.051,02 net to [the Player] as missing
salaries. (As [the Club] has already paid 83.948,98 EUR on [date])

e [The Club] shall pay the amount of EUR 278,64 to [the Player] as compensation.

e [The Club] shall pay the amount of EUR 400 to [the Player] as reimbursement of the handling
fee.”

4.2 The Player’s Request for Relief

22. The Player’s request of relief in her Answer reads as follows:

“Therefore, the Respondent respectfully seeks the following relief:
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a) Anorder and award that Claimant’s Request for Review shall be dismissed;

b) An order and award that Claimant shall pay to Respondent the still outstanding
amount of EUR 30°729.66 net from the total amount of EUR 114°678,64 awarded by
the [CF] Legal Chamber(sic];

¢) An order and award that Claimant shall pay to Respondent 5% interest p.a. on the

still outstanding amount of EUR 30°729.66 since [date];

c)[sic] An order and award that Respondent[sic] shall compensate Respondent for
Respondent’s reasonable legal fees and other expenses incurred in connection with

this Answer to the Request for Review amounting to EUR 1°500.”

5. Jurisdiction

23.  The FIVB Tribunal Judge must first examine whether the FIVB Tribunal has jurisdiction to
hear the present dispute. In order to do so, it must first look at the relevant provisions

of the FIVB Sports Regulations.

24. Article 19.2.1 of the FIVB Sports Regulations reads as follows:

“The FIVB Tribunal is competent to decide financial disputes of an international dimension
between clubs, players, FIVB-licensed agents and coaches from within the world of
volleyball. The FIVB Tribunal’s jurisdiction extends also to financial disputes of an

international dimension between a coach and a National Federation.”

25. Article 19.2.2 of the FIVB Sports Regulations stipulates that the FIVB Tribunal can only

resolve disputes:

“19.2.2.1 arising  between the natural and legal persons/entities

mentioned in Article 19.2.1; and

19.2.2.2 decided previously by the FIVB / a Confederation or referred by the
FIVB/a Confederation to the FIVB Tribunal”

26. Article 19.2.3 of the FIVB Sports Regulations grants the FIVB Tribunal the power to rule

on its own jurisdiction.
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27. Thus, in order for the FIVB Tribunal to have jurisdiction over the dispute, the FIVB
Tribunal Judge shall examine whether the prerequisites of both Articles 19.2.1 and
19.2.2 of the FIVB Sports Regulations are satisfied.

28. The present dispute involves claims submitted by a club from [the Club’s Country] and a
player from the [the Player’s Country] against each other concerning compensation
allegedly owed under the Contract and corresponding interest. The FIVB Tribunal Judge
finds that this dispute clearly qualifies as a financial dispute of an international
dimension between a player and a club in accordance with Articles 19.2.1 and 19.2.2.1 of
the FIVB Sports Regulations.

29. Furthermore, the Request for Review is made against the [CF] Decision, which was
rendered by the [CF] Legal Chamber. Therefore, the Request for Review stems from a
decision of a Confederation and the FIVB Tribunal Judge holds that Article 19.2.2.2 of the
FIVB Sports Regulations is also satisfied.

30. Based on the above, the prerequisites of Articles 19.2.1 and 19.2.2 of the FIVB Sports
Regulations are satisfied.

31. Therefore, the FIVB Tribunal has jurisdiction over the present Request for Review
pursuant to the FIVB Sports Regulations.

6.  Further Procedural Issues

6.1 Player’s counterclaim

32. The FIVB Tribunal Judge notes that the Player’s request for relief includes payment of
interest while the [CF] Decision does not contain any order to pay interest to the Player.
Thus, this request is considered as a counterclaim.

33. The FIVB Tribunal Judge would like to draw the Parties’ attention to Article 20.6.2 of the
FIVB Sports Regulations, which provides the following:
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“In case of an RfR, any counterclaim filed by the Responding Party will be treated as a
separate RfR and must comply with the deadline set forth in Article 18.2 and comport with
the requirements of Article 20.3, including the payment of the applicable handling fee, in
order to be admissible. As with any RfR, a counterclaim may not introduce any claims not

(timely) filed in the first instance.”

34. The counterclaim filed by the Player was submitted in her Answer of [date], but the [CF]
Decision had already been rendered on [date]. Thus, the time limit of 14 days according
to Article 18.2 of the FIVB Sports Regulations is not met as required by Article 20.6.2 of
the FIVB Sports Regulations. Furthermore, no applicable handling fee has been received
by the FIVB Tribunal from the Player in accordance with Article 20.3.2 lit g. of the FIVB
Sports Regulations.

35. However, given the Parties” agreement on a settlement, a decision on the admissibility
of the Player’s counterclaim has become moot.

6.2 The Club’s unsolicited submission

36. The Club filed an unsolicited submission dated [date]. Given the Parties” agreement on
a settlement, a decision on its admissibility has become moot.

7. Discussion

7.1 Applicable Law

37. Under the heading “Law Applicable to the Merits”, Article 20.9 of the FIVB Sports
Regulations reads as follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general considerations of
justice and fairness without reference to any particular national or international law (ex
aequo et bono).”

38. Neither of the Parties has contested the applicability of ex aequo et bono to the present
dispute. In light of the above, the FIVB Tribunal Judge will decide the issues submitted
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39.

7.2

40.

41.

42.

to him in this proceeding ex aequo et bono.

In substance, it is generally considered that an arbitrator/judge deciding ex aequo et
bono receives “a mandate to give a decision based exclusively on equity, without regard
to legal rules. Instead of applying general and abstract rules, he/she must stick to the
circumstances of the case” (POUDRET/BESSON, Comparative Law of International

Arbitration, London 2007, No. 717, pp. 625-626).

The Parties’ agreement on a settlement

In accordance with Article 20.7.3 of the FIVB Sports Regulations, the FIVB Tribunal Judge
attempted to bring a settlement to the dispute. Therefore, the Parties were invited to

agree as proposed by the FIVB Tribunal Judge on [date] (see para. 18 above).

On [date] and [date] respectively, the Player and the Club agreed on the FIVB Tribunal

Judge’s settlement proposal.

Consequently, the present dispute is settled and the present proceedings before the
FIVB Tribunal are terminated by the present consent decision containing the Parties’

settlement agreement, in which they agreed:

a) the present Request for Review filed by the Club and any requests for relief filed

by the Parties in the present proceedings are moot;

b) the Club to bear the amount of CHF 2,000.00 as handling fee already paid by it,
while the remainder of CHF 1,000.00 will be reimbursed to the Club by the FIVB;

c) to bear all of their own legal fees and other expenses incurred in connection with

the present proceedings before the FIVB Tribunal, if any;

d) to complete the present proceedings before the FIVB Tribunal by a consent

decision issued by the FIVB Tribunal Judge.
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7.3 Costs

43. Inthe [CF] Decision, the Club was ordered to pay to the Player the amount of EUR 400.00
as reimbursement of the handling fee for the first instance proceeding. The Club’s
payment of [date] contained that amount. Moreover, this amount of EUR 400.00 is also

part of the Parties” settlement agreement in the present proceeding.

44. In light of the Parties” agreement on a consent decision, the FIVB Tribunal reduces the
total handling fee for the present case from CHF 3,000.00 to CHF 2,000.00 and will return
the difference (CHF 1,000.00) to the Club.
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DECISION

For the reasons set forth above, the FIVB Tribunal Judge decides as follows:

1. In the meantime, [the Club] has fully complied with the [CF]’s decision dated
[date] ([Case number]), thus, the present Request for Review filed by [the Club]
and any requests for relief filed by the Parties in the present proceedings are

moot.

2.  [The Club] shall bear the amount of CHF 2,000.00 as handling fee already paid by
it, while the remainder of CHF 1,000.00 will be reimbursed to [the Club] by the
FIVB.

3. Both Parties shall bear their own legal fees and other expenses incurred in

connection with the present proceedings before the FIVB Tribunal, if any.

4. Any other requests for relief are dismissed.
Lausanne, seat of the proceedings, [date of the decision]

/e

Dr. Karsten Hofmann

FIVB Tribunal Chairperson
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

a)  Article 20.12 of the FIVB Sports Regulations which provides as follows:

“Decisions of the FIVB Tribunal can only be appealed to the Court of Arbitration for
Sport (CAS), Lausanne, Switzerland and any such appeal must be lodged with CAS
within twenty-one (21) days from the receipt of the decision. The CAS shall decide the
appeal ex aequo et bono and in accordance with the Code of Sports-related

Arbitration, in particular the Special Provisions Applicable to the Appeal Arbitration
Procedure.”

b)  The CAS Code of Sport-related Arbitration, which is available under www.tas-cas.org.
The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Palais de Beaulieu, Av. Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.

FIVB Tribunal

2023-04 page 12/12


http://www.tas-cas.org/
mailto:info@tas-cas.org

