In the Matter of

[The Club]’
(hereinafter the “Club” or “Appellant”)

VS.

[The Player]

(hereinafter “Player” or the “Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-04

[Date]

This appeal brought by the Club concerns the decision issued by the FIVB dated [date]
(hereinafter the “Decision”). In the Decision, the FIVB found that the Player and the Club
were no longer bound by an agreement, and noted that, consequently, it had signed the

release of the International Transfer Certificate (“ITC”) of the Player on behalf of the Club.

. FACTUAL BACKGROUND

The following is an overview of the relevant facts concerning the Decision and these appeal
proceedings, listed in a summary manner for the sake of brevity. However, the FIVB Appeals
Panel notes that it has considered every submission in the file thoroughly even if it has not

been specifically addressed herein.

1 The Appellant is a [the Club’s country] professional volleyball club which plays in [the

Club’s country’s league] (“League”).

2 The Respondent is a [the Player’s country] professional volleyball player.

3 In [season] [year], the Club and Player entered into an employment relationship

resulting into FIVB’s issuance of the ITC [number] — [year]/[year] on [date].

!In the interest of the protection of privacy. This is a redacted version of the decision. Any reductions are
marked with [brackets].
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On [date], the Player’s agent and counsel, [the Player’s agent] (the “Agent”) sent an

email to the Club stating the following:

“(...)
This is official email regarding [the Player].

| want to inform you that we didnt (sic) consider the player under contract with you.

..y

On [date], the Agent made a request per email to the FIVB requesting the release of

the Player from the ITC with the Club stating inter alia the following:
“At today the player have no more interest in receive the 3 year agreement but the
club refuse to close the transfer open for 3 year without a valid contract. For this reason

we request with urgency to you entity to close the multi-year contract.”

On the same day, the FIVB acknowledged receipt of the Agent’s email and provided

comprehensive information about the release procedure.

On [date], the Club sent an email to the Player stating that the Player was still under

contract until [date].

On the same day, the FIVB requested the Club to “to provide [it] with a copy of [the
Player’s] contract with [the Club] by no later than [date]’.

On [date], the Player did not attend the Club’s [year/year] first pre-season event.

Since the beginning of [month], the Player has been in training with [the Club in
Country 1] (the “Club 1”).

On [date], the Player signed the ITC [number] — [year/year] with the Club 1.
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On [date], after being reminded by the FIVB on [date], the Club responded to the
FIVB’s request dated [date] and provided it with a “framework contract” between the
Player and the Club dated [date].

On [date], the FIVB sent an email to all parties to the proceedings (Player, his Agent,
and the Club) attaching the Player’s request to be released from his ITC with the Club,
dated [date], and requesting for further clarification from the Player on his position by

no later than [date].

On [date], the Player responded to the FIVB'’s request dated [date] and submitted his

position and supporting documentation.

On [date], the FIVB, in an email to the Club and the Player, held inter alia as follows:

“Upon review of the documents and exchanges submitted by the Player and the Club,
the FIVB understands that the Player wants to terminate the relationship between
himself and Club by notifying the FIVB and the Club in writing on [date] and signing
the ITC [number] on VIS with the Club 1 on [date].

As per 6.5.6.1 FIVB Sports Regulations 2022:

“Should the contractual relationship between Receiving Club and player end during
the Transfer period, the FIVB must receive a release letter signed by both parties
(Receiving Club and player) indicating the date of the termination. Only after receipt
of this documentation may the player be permitted a new international transfer
(in case of dispute or if otherwise stipulated in the player’s contract, refer to Article
6.170.1).

Consequently, the FIVB informs the Player and the Club that the ITC [number] is

still valid and the ITC [number] with [the Club 1] cannot be approved before

finalising the release procedure from the ITC [number].
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If the Player wants to confirm the release procedure from the ITC [number] for the
[year-year] season and the [year-year] season, he must initiate and sign the Release
inVIS[..].

As a reminder, this decision is for transfer purposes only, based on the facts and
circumstances of this particular case, and is rendered without prejudice to the rights
and obligations of the Parties relateing (sic) to any financial disputes in relation to the

abovementioned agreement.” (emphasis added)

On [date], the Player signed the release of the ITC (“ITC Release”) on VIS.

THE DECISION UNDER DISPUTE

On [date], the FIVB issued the Decision to release the Player from his ITC with the
Club, following the Player's “release request’. Consequently, the Player was

authorized to receive a new ITC with the Club 1.

In its relevant part, the Decision reads as follows:

“Upon review of the documents and exchanges submitted by the Player, the FIVB
understands that the Player has terminated the relationship between himself and the

Club by notifying the Club in writing on [date], and signing the release on VIS on [date].
In light of the above and according to the conditions set forth in Articles 6.5.6 and
6.10.1 FIVB Sports Regulations 2022, the FIVB finds that the Player and the Club are

no longer bound by an agreement.

Consequently, the FIVB has signed the release of the ITC of [the Player] (FIVB
[number]) on behalf of the Club.

This decision is for transfer purposes only based on the facts and circumstances of

this particular case and is rendered without prejudice to the rights and obligations of

the parties related to any financial disputes in relation to the abovementioned

agreement.
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Either party may appeal the abovementioned decision to the FIVB Appeals Panel

within fourteen (14) days of receipt of this decision.”

APPEAL BY THE CLUB AGAINST THE DECISION

a) Proceedings before the FIVB Appeals Panel

On [date], the Appellant filed a “REQUEST FOR REVIEW OF A DECISION TAKEN
BY FIVB (Transfer Dispute)” (hereinafter the “Request”) before the FIVB Tribunal.

On [date], the FIVB Appeals Panel Secretariat (hereinafter the “Secretariat”)
acknowledged receipt of the Request and noted that the Request had been filed with
the FIVB Tribunal, not the FIVB Appeals Panel. Moreover, the Secretariat noted, that
the FIVB Finance Department had not been able to confirm receipt of the
administrative fee yet. Therefore, the Secretariat invited the Appellant to pay the
administrative fee (CHF 2,000) by no later than [date]. The Appellant was warned that
a failure to pay the outstanding amount within said deadline would result in the
Request being considered withdrawn. In addition, the Secretariat informed the parties
that the dispute would be heard by the FIVB Appeals Panel Chairperson, Ms. Damaris
Young (PAN), and two additional members designated by the Chairperson in
accordance with Article 17.3.1 of the 2022 FIVB Disciplinary Regulations (“FIVB DR”).
Finally, the Secretariat provided information on the language of the proceedings
(English), the applicable regulations and held that it would revert back to inform the

parties of the next steps of the procedure once the administrative fee had been paid.

On [date], the Secretariat acknowledged receipt of the administrative fee which had
been received on [date] and noted that the Appellant had submitted parts of its
documentation in [the Club’s country’s language] only. Therefore, the Secretariat
invited the Appellant to submit English translations of any documentation not already
in English in accordance with Article 19.6 FIVB DR by no later than [date].
Furthermore, the Secretariat asked the Appellant to confirm that its Power of Attorney

was also valid for the FIVB Appeals Panel and not only for the FIVB Tribunal. Finally,
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the Secretariat held that upon receipt of the aforementioned documentation, it would

revert back to inform the parties of the next steps of the procedure.

On [date], the Secretariat acknowledged receipt of the Appellant's email with the
requested English translations as well as the Power of Attorney which had been
received on [date] and noted that the Appeals Panel, in accordance with Article 19.4
FIVB DR, had fixed a deadline of no later than [date] for the Player to file his Answer.
Finally, the Secretariat announced that upon receipt of the Answer, it would revert

back to inform the parties of the next steps of the procedure.

On [date], the Secretariat noted that the Player had not provided his Answer within the
set deadline and that it would like to provide him with a final opportunity to do so.
Therefore, the Player was provided a final deadline to file his Answer by no later than
[date]. Finally, the Secretariat warned the Player that a failure to file his Answer within

the deadline would constitute a waiver of his right to be heard on that matter.

On [date], the Secretariat acknowledged receipt of the Player's Answer which had
been received on the same day and noted that the Player had failed to submit a Power
of Attorney establishing his counsel’s powers of representation. Consequently, the
Secretariat invited the Player to submit a valid Power of Attorney by no later than
[date]. Additionally, the Secretariat also noted that the Exhibit entitled “Contrato [the
Player] [the Club]” was in [the Player’s country’s language]. Therefore, the Player was
invited to file an English translation of said Exhibit by no later than [date]. Finally, the
Secretariat informed the parties that the FIVB Appeals Panel for the present dispute
would be composed as follows: Ms. Damaris Young (PAN), chairperson, Ms. Katayoun
Arabzadeh (IRI) and Mr. Paul Greene (USA), members.

On [date], the Secretariat acknowledged receipt of the Player's submission dated
[date] and noted that, upon review, the Power of Attorney granted powers of
representation to the Agent “before the FIVB-Confederation/FIVB Tribunal/Court of
Arbitration for Sport”. In view thereof, the Secretariat invited the Player to provide it,

by no later than [date], with a valid Power of Attorney for the FIVB Appeals Panel.

On [date], the Secretariat acknowledged receipt of the Player’s submission which had

been received on [date] containing the requested Power of Attorney.
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On [date], the Secretariat acknowledged receipt of the Player's request for an
extension of the deadline to provide the requested translation by email which had been
received on [date] and invited the Appellant to submit its position - by no later than

[time], [date] - on the Player’'s request.

Later the same day, the Secretariat acknowledged receipt of the Appellant’'s email of
[date] by which the Appellant expressed its lack of agreement with the Player’s
request. However, given that the Player had filed his request within the deadline and
considering that an extension would not unduly delay the proceedings, the FIVB
provided the Player with a deadline of no later than the same day, i.e. , [date], to
provide the requested translation. Finally, the Secretariat held that no further
extensions would be granted and a failure to submit the abovementioned
documentation within the given deadline would result in the Player being deemed to

have waived his right to provide the said documentation in the present matter.

On [date], the Secretariat acknowledged receipt of the Player's email with the

requested translation received on [date].

On [date], the Secretariat held that the FIVB Appeals Panel would deliberate on the
case shortly and issue further instructions or a decision in due course based on the

written submissions filed by the parties.

b) Positions of the Parties

The position of the Club can be summarised as follows:

As to the facts of the case:

» On [date], the Club and Player signed a bilingual ([the Player’s country’s language]
and English) framework agreement entitled “Sport agreement for the seasons

[year/year], [year/year] and [year/year]” (the “Framework Agreement”).

» On [date], the Club and Player signed an employment contract (hereinafter the
“Second Contract”) for a period of three seasons, from [date] to [date]. The Second
Contract was drawn up in two versions ([the Player’s country’s language] and [the

Club’s country’s language]).
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The Second Contract was registered by the League.

On [date], the FIVB approved a “Multi-year ITC: 3 seasons” and issued the ITC

[number] — [year]/[year].

On [date], the Agent sent an email to the Club stating inter alia that the Player
considered himself to be no longer under contract with the [the Club’s country’s
club].

On [date], the Agent contacted the FIVB stating inter alia that he wanted “fo close
the Multiyear transfer number [number] with the [Club] follow the rules 6.10.1 of
sport regulations.” Therefore, contrary to what the Decision suggests, the Player did
not notify the Club of his intention to terminate, but merely wrote to the FIVB Transfer

Department.

On [date], the Club sent an email to the Player stating that the Player was still under
contract until [date], that the Agent’s submission was incorrect, that the Club’s team
had been built with him as part of, that a departure of the Player would mean
considerable damage for the Club and that, consequently, the Player must be

present at the Club’s premises as agreed on [date].

On [date], the Club told the Player that the [year/year] pre-seasons would start on
[date].

On [date], the Agent turned to the Club via email, submitting essentially as follows:
T..]
In reply to your email and letter dated [date].

we strongly contest what you write in the letter, adding your letter is contradictory

and not what we assert:

[..]

disputing these points, | would like to add others to make you understand your

current position:

[..]

At this point we are still open to an amicable solution of the matter but we will no

longer accept certain behaviors such as [...].
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If the attitude of the club does not change, we are ready also to go to the media and

express what | writed before [...].”

On [date], the Club replied to the Agent’s email dated [date] by essentially submitting
that the Agent’s arguments must be rejected, highlighting the Player’s bad faith and
disloyalty. The Club noted that the Player was in breach of his contractual
obligations and that, if he did not want to return to the Club, this would entail a
compensation payment to the Club. Without such payment, the Club would not

agree to sign a release letter and let the Player leave.

Since the beginning of [month], the Player has been in training with the Club 1 and

has participated in friendly matches and has been part of the Club 1’s staff.

On [date] and [date], the Agent unsuccessfully tried to negotiate a mutual
termination of the Second Contract with the Club. During the course of the
negotiations, the Player claimed that the Club still owed him [the Club’s country’s

currency] 4,000.

On [date], the Club sent an email to the Player containing a summary of all the
payments made by the Club to the Player which illustrated that the Club merely
owed payment of [the Club’s country’s currency] 315.26 to the Player. The Club
confirmed that it would accept payment of [the Club’s country’s currency] 30,000 by

the Player as indemnity as part of a mutual termination.

On [date], the Agent insisted via email that the Player had not been paid in full and

asked the Club for the provision of bank statements.

On [date], the Club sent bank statements to the Player, demonstrating that the Club

had made three payments to the Player.

Also on [date], the Club wrote an email to the Player noting his absence from the
Club since the start of the [year/year] pre-season and reminding him of possible

consequences of not abiding by the Second Contract.

On [date], the Club learned that the Player signed the Agreement with the Club 1

for the [year/year] and the [year/year] seasons.

On [date], the Club attempted to proceed with the payment of the fees in connection

with an international transfer for the [year/year] season.
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On [date], the Player signed the ITC ([number]) with the Club 1 for the [year/year]

season.

On [date], the Club contacted the FIVB in order to find out “why the situation was

blocked for the Player regarding the ITC and the payment of fees”.

On the same day, the FIVB answered that the Club’s payments had been received
but that the ITCs could not be approved as they had not been signed by all the
parties. With regard to the Player, the FIVB informed the Club that it had received a
request from the Agent to close the ITC, as there was no assigned contract between

the Player and the Club for the requested period.

On [date], the FIVB, in an email to the Club and the Player, stated inter alia that the
Framework Agreement was a “legally binding contract between the Player and the
Club”.

On [date], the Agent turned to the FIVB submitting inter alia as follows:

“1. The player and the club last season entry in an preliminary verbal agreement for

3 year on [date], but the club never send back the writed agreement signed even

after request by the player and his representative during the whole year [...];

2. The only contract signed by both part used to play this season by the player

is the agreement signed on the day [date] for one year contract |[...];

3. The contract signed for one year was anticipated by letter sent to the [the Player’s
country’s national] federation on [date] (only 3 days after we sent a proposal for 3

years) where the club sent a proposal for 1 year [...] sic;”

All of the above allegations in the Agent's email dated [date] are lies. The
Framework Agreement was drafted in writing in two languages and signed by the
Player on [date]. In addition, the Framework Agreement was not only “delivered” to
the Player, but also sent to the Agent via email on [date]. Finally, the Second

Contract was validly concluded between the parties for a duration of three seasons.
On [date], the FIVB, in an email to the Club and the Player, held inter alia as follows:

“Upon review of the documents and exchanges submitted by the Player and the
Club, the FIVB understands that the Player wants to terminate the relationship
between himself and Club by notifying the FIVB and the Club in writing on [date]
and signing the ITC [number] on VIS with the Club 1 on [date].
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As per 6.5.6.1 FIVB Sports Regulations 2022:

“Should the contractual relationship between Receiving Club and player end during
the Transfer period, the FIVB must receive a release letter signed by both parties
(Receiving Club and player) indicating the date of the termination. Only after
receipt of this documentation may the player be permitted a new international
transfer (in case of dispute or if otherwise stipulated in the player’s contract, refer
to Article 6.10.1).

Consequently, the FIVB informs the Player and the Club that the ITC [number]
is still valid and the ITC [number] with [the Club 1] cannot be approved before

finalising the release procedure from the ITC [number].

If the Player wants to confirm the release procedure from the ITC [number] for the
[year-year] season and the [year-year] season, he must initiate and sign the Release
inVIS[...]”

On [date], the FIVB issued the Decision to release the Player as per his “release

request’. Consequently, the Player was able to sign a new ITC with the Club 1.

The FIVB has even signed the ITC releasing the Player and allowing him to sign for
the Club 1, in the name and on behalf of the Club.

[The Player’s country’s national federation] only signs one-year contracts. By way
of example, [another player from Player’s country] of the Club, signed a contract for
two seasons with the Club, but there were two successive contracts of one season

submitted to [the Player’s country’s national federation].

As to the merits of the case:

Articles 6.5.6 to 6.10.1 of the FIVB SR govern the conditions for transfer during the

transfer period in case of early termination of the current contract.

A misjudgement of the facts in the dispute at hand led to the Decision, which is

subject of the Club’s request.

Contrary to Article 6.5.6.1 of the FIVB SR, the Player did not obtain the authorization
of the Club for his transfer to the Club 1. The fact that the Player wanted to terminate
the contractual relationship with the Club by letter dated [date] (as stated in the

Decision) does not mean that such termination was legally possible.
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Under [the Club’s country’s law], which applies to the Second Contract, a party being

willing to terminate a contract does not mean that such party is legally able to do so.

The Player requesting “to close the multi-year contract’ by email dated [date] could

not succeed without the consent of the Club.

Any unilateral decision by the Player to terminate the Second Contract would be

unfounded, non-binding for the Club and unjustified.
The Player’s behaviour caused a lot of damage to the Club.

Validating the Player’'s transfer to the Club 1 in disregard of the Framework
Agreement, the Second Contract and the express opposition of the Club, would be
a violation of Article 6.5.6 of the FIVB SR. Otherwise, players could unilaterally

terminate contracts whenever they want.

The FIVB did not respect Article 6.10.1 of the FIVB SR, because it failed to hear
both parties.

Additionally, the FIVB could not arrive at concluding that there no longer was a valid
contract between the Player and the Club without violating Article 6.10.1 of the FIVB
SR.

Under the applicable [the Club’s country’s law] as well as Article 6.5.6 of the FIVB
SR, it is not sufficient for the Player to claim that the Second Contract is terminated
for that to be true. Instead, the Second Contract continues to apply, and the Player

is not relieved of his obligations.

It was only due to a bad appreciation of the facts, cleverly manipulated by the Player,
that the FIVB could arrive at its Decision, i.e., validating the Player's “release
request’ even though there still was a contractual link between the Club and the

Player.

It is without any legal basis that the FIVB “has signed the release of the ITC of [the
Player] on behalf of the Club” (as per the Decision). There is no regulation in the
FIVB SR providing for the signature of the “release of the ITC” by the FIVB on behalf

of a club.

In other parts of the FIVB SR where signing on behalf of a club is possible, this is
explicitly provided for (cf. Articles 6.2.5 c. and d. of the FIVB SR).
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» All in all, because of the FIVB Decision the Club has been deprived of its player,
suffered and continues to suffer numerous prejudices and has not received any
compensatory indemnity and/or transfer indemnity — in contradiction to Articles 6.3.1
c. and 6.3.4 of the FIVB SR.

e Prayers for relief:

» The Club’s prayers for relief read as follows:

“ ANNUL in its entirety the decision of [date]:

- ANNUL or INVALIDATE the ITC [number] with [the Club 1];

- TO JUDGE that [the Club] and [the Player] are still bound by a valid contract;

- TO JUDGE that the ITC [number] is still valid for the seasons [year-year] and [year-

year].”

32 The position of the Player may be summarised as follows:

e As to the facts of the case:

» On [date], the Club sent an offer for a new contract dated [date] to the Player and
[the Player's country’s national federation]. In contrast to the Framework
Agreement, this offer included a smaller amount of salary ([currency 1] 18,000
instead of [the Club’s country’s currency] 18,000) as well as a shorter duration of

one season, from [date] to [date].

» On [date], the Player agreed to the Club’s offer for a new contract which resulted in

the conclusion of a contract (the “Contract”).

» The Contract was forwarded to the [the Player’s country’s national federation] on

[date] and to the Agent on [date].

» The contract that was presented to the League in [date] is the Second Contract.
Therefore, “the contrat registered in [the Club’s country’s national federation] isn’t a
ratification of the [Framework Agreement] but a new writed by the club (sic)”, i.e.,

the Second Contract.

» The Player played the [year/year] season adhering to the Contract, i.e., particularly
receiving money under said contract. The Club paid the “federation solidarity fee” in

the amount of 10% of the contractual value.

Page 13 of 25



The Player reported inconsistencies between the Contract and the Second Contract

as well as irregularities with the payments received and the taxes collected.

These reports resulted in the Agent requesting to receive a copy of the Second
Contract, first informally by telephone and after not having obtained any answer by

email dated [date].

On [date], [the Club’s Sporting Director], the Club’s sporting director (the “Sporting
Director”) informed the Agent via email that the Club had heard of “contractation”
(or negotiations) between the Player and other teams, that it considered the player
under contract with itself and that it would like to solve the issue with the Player
amicably because it knew that the Agent was already offering the Player to other

clubs. The Agent promised to consult with his partner and get back to the Club.

On [date], the Club announced via social media that its last outside hitter for the
[year/year] season was [another player of the Club], i.e., not the Player. Thereby,
the Club signalised that it did not need the Player and his departure from the Club

did not damage the Club in any way.

On [date], after discussions between the Player, the Agent and the Agent’s partner,
the Agent informed the Sporting Director that the Player and the Agent did not
consider the Player to be under contract with the Club for three years. Rather, the
only valid contract was the Contract which is why the Agent told the Sporting

Director that he would request the closure of the Player’s ITC for three years.

From [date] on, the Agent, the Player and the Club discussed by email if and how

much compensation the Club or the Player should receive.

The Club’s request for the Player to return to the Club by [date] was made in bad
faith. Contrary to what the Club asserted, it did not provide the necessary documents
for the Player to return to the Club, such as a renewal of the Player’s work permit in
[the Club’s country] and/or a visa and a plane ticket. In addition, the Club was aware

that the Player was on national team’s duty which did not permit him return by [date].

The Player has always been open to finding an amicable solution whereas the Club
has requested from the beginning to be compensated for not living the Second

Contract for three years.

The present dispute is of financial nature.
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The Club has never had any real problem due to the Player’s leaving. Its only desire
is to take advantage of the situation and to obtain a substantial financial

compensation.

As to the merits of the case:

Under the 2022 FIVB Sports Regulations (the “FIVB SR”), transfer disputes (i.e.,
disputes resulting from the issuance or cancellation of an ITC) are distinct from
financial disputes (i.e., disputes between parties resulting from an employment
contract). Consequently, the matter at hand should be resolved relying on the FIVB

financial dispute resolution procedure as per Article 18.1 of the FIVB SR.

The FIVB has informed the Club of this differentiation several times, i.e., in an email

addressed to the parties dated [date] and in the Decision.

All the assertions of the Club aim at the Second Contract being recognized as a
valid multi-year contract so that the Club can claim for indemnity and/or
compensation for the loss of the Player. However, the Club has never had any real
interest in the sporting services of the Player. Rather, the Club had already replaced
the Player during the transfer window of the [season] [year], i.e., before the
discussion on the merits has begun. Therefore, the Player is convinced that the Club
has never initiated the procedure for renewal of the documents necessary for the
Player to be able to play in [the Club’s country]. In any case, the Club has never

sent any prove thereof.
The Club’s request for review, i.e., the Request, expresses a financial complaint.

The Contract is the only legally valid contract that existed between the Club and the

Player.

The Contract was the subject of negotiations between the parties only after the
Framework Agreement, which is why the Contract supersedes and replaces the

Framework Agreement.

The Second Contract is a contract totally different from the Contract, written in [the
Club’s country’s languagel], i.e., an incomprehensible language for the Player, and
has never been sent to the Agent, even upon official request for over a year. In

addition, the Second Contract cannot be enforced before the FIVB due to a lack of
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34

35

36

competence, given that clause 12 of the Second Contract expressly establishes the

League as the body primarily competent to settle disputes between the parties.

Prayers for relief:

» The Player’s prayers for relief read as follows:

“[...] reject all the request of the Claimant.” [sic]

ADMISSIBILITY OF THE APPEAL

In accordance with general procedural principles, the relevant regulations applicable

for procedural purposes are those in force at the time that the action was commenced.

The FIVB Appeals Panel notes that the Request was filed on [date], i.e., when the
2022 FIVB Disciplinary Regulations (the “2022 FIVB DR”) were in force. Consequently,
the FIVB Appeals Panel finds that the admissibility of the Request (and other
procedural issues such as, for example, allocation of costs) shall be examined based
on the criteria set forth in the 2022 FIVB DR.

a) FIVB Appeals Panel Competence: Pre-requisites

The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled
for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the
Appellant must:

i. file the appeal within fourteen (14) days of notification of the decision
(Article 19.1 of the 2022 FIVB DR); and
ii. pay an administrative fee of CHF 2,000 (Article 19.2 of the 2022 FIVB DR).

The Appellant filed his Request with the FIVB on [date], i.e., within fourteen (14) days
after receipt of the Decision on [date]. Such Request has been forwarded to the
Appeals Panel Secretariat and the procedure has been continued under the rules for
the FIVB Appeals Panel. The Appellant paid the administrative fee for the Appeals

Panel proceedings, whose receipt in full on [date] was confirmed by the FIVB Appeals
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43

Panel Secretariat on [date], and provided upon request a Power of Attorney

concerning the representation before the FIVB Appeals Panel on [date].

In light of the above, the FIVB Appeals Panel is satisfied that the Appellant complied
with the admissibility requirements of Article 19.1 and 19.2 of the 2022 FIVB DR.

b) FIVB Appeals Panel Competence: General principles

The FIVB Appeals Panel is competent to hear appeals filed by an affected party
against decisions of FIVB bodies or Confederation bodies (Article 18.1 of the 2022
FIVB DR). In the present case, it is undisputed that:

i the Appellant is an affected party within the meaning of Article 18.1 of the 2022
FIVB DR; and

ii. the Decision was issued by an FIVB body within the meaning of Article 18.1 of
the 2022 FIVB DR.

In addition, neither of the parties has challenged the jurisdiction of the FIVB Appeals

Panel.

In light of the above, the FIVB Appeals Panel appears to be, on a prima facie basis

only, competent to hear the appeal filed by the Appellant against the Decision.

c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederations

bodies may be appealed.

However, the FIVB Appeals Panel is satisfied that the restrictions set forth in Articles
16.6 and 18.2 of the 2022 FIVB DR do not apply in the present case because the
appeal neither concerns a reprimand nor a warning nor a fine in an amount of less

than CHF 5,000 nor a referee’s decision.

In light of the above, the FIVB Appeals Panel is satisfied that it is competent to hear

the appeal filed by the Appellant against the Decision.
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THE FIVB APPEALS PANEL DECISION

The FIVB Appeals Panel shall (a) decide on the law applicable to the present dispute

before (b) examining the merits of the decision.

a) The Law applicable to the merits of the Appeal

The FIVB Appeals Panel finds that FIVB Regulations shall apply primarily and Swiss

law subsidiarily.

The subsidiary applicability of Swiss law ensures that there is consistency in the
applicable law throughout the entire appeals procedure defined in the FIVB
Disciplinary Regulations, i.e., an appeal before the CAS. It is clear from Article R58 of
the Code of Sports-related Arbitration that Swiss law would be applied. The CAS
confirmed this approach in a previous appeal against a FIVB Appeals Panel decision
and found that Swiss law applied subsidiarily (CAS 2015/A/4095, para. 58). Further,
the FIVB Appeals Panel notes that Article 1.2 of the 2022 FIVB DR explicitly states
that Swiss law shall be applicable to the merits. Hence, the Appellants’ references to

[the Club’s country’s law] are of no relevance in the present case.

The FIVB Appeals Panel considers that such finding is in particular corroborated by
the necessity of the FIVB to maintain a uniform set of rules and legal approach that
can be applied for the purpose of international transfers. As the parties involved in
such administrative transactions are governed by different national legal systems, the
FIVB Appeals Panel deems it reasonable that the FIVB should not apply or rely on

interpretations based on national law or jurisprudence of the country of one party.

The FIVB Appeals Panel further notes that the Decision was issued based on the FIVB
Regulations in the edition in force at the time of its issuance, i.e., the 2022 edition of
the FIVB Sports Regulations, being also applicable at the time of the occurrence of

the relevant facts on which the Decision has been based.

b) Merits
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With regard to the merits, the FIVB Appeals Panel must determine whether the

Appellant has established reasons to annul the Decision of the FIVB.

However, the FIVB Appeals Panel notes, at the outset, that the appeal filed by the
Club is not directed at the FIVB, but at the Player.

i. Standing to be sued

The FIVB Appeals Panel highlights that directing an appeal against a party lacking the
necessary standing to be sued renders the appeal without merits (see CAS
2015/A/3140; SFT 126 111 59; SFT 125 Ill 82; SFT 114 1l 345).

The FIVB Appeals Panel notes that the Club’s Request is titled “REQUEST FOR
REVIEW OF A DECISION TAKEN BY FIVB (Transfer Dispute)’ and directed against
the Player — not the FIVB. In fact, the Appellant has explicitly named the Player as

“Respondent’ on the first page of the Request.

In this regard, the FIVB Appeals Panel refers to Article 18.1 of the FIVB DR which

reads as follows:

“Unless otherwise provided in the FIVB Constitution and Regulations, the Appeals
Panel shall decide appeals filed by an affected party against decisions of FIVB
bodies (e.g., the President, the Board of Administration, the Disciplinary Panel etc.)

or Confederation bodies.” [emphasis added]

Such provision does not specify, however, against which party exactly the appeal must
be directed. Therefore, the FIVB Appeals Panel comes to the conclusion that there is
no specific provision in the FIVB regulations and that the question of whether or not
the Respondent has standing to be sued must be derived from the subsidiarily

applicable Swiss law.
Under Swiss law, a decision by an association like the FIVB may be challenged

pursuant to Article 75 of the Swiss Civil Code (“SCC”). Article 75 SCC applies to

decisions of organs of the association irrespective of the nature of such decision
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(disciplinary, administrative, etc.) and the composition of said organ (one or several
persons) (see CAS 2020/A/7365, para. 64). The wording of Article 75 SCC implies
that an appeal, in principle, must be directed against the association that rendered the
challenged decision (see CAS 2020/A/7331, para. 86). Therefore, the party that has
standing to be sued in matters covered by Article 75 SCC generally is the association,
i.e., in the case at hand the FIVB.

The Appellant, however, as mentioned above, has directed its Request against the
Player — not the FIVB. The Appellant, however, cannot succeed with directing its
Appeal in the present transfer dispute against the Player, given that it was the FIVB

that rendered the Decision.

Therefore, the FIVB Appeals Panel find that based on that ground alone, the Request

must be dismissed.

ii. In addition: FIVB correctly found within the Decision that the Player has

terminated the contractual relationship

Nevertheless, even if the Appellant had directed its Request against the right
respondent, the FIVB Appeals Panel finds that it still had to dismiss the appeal in the
present case since the FIVB correctly found within the Decision that the Player had

terminated the contractual relationship with the Club and therefore duly issued the ITC.

Articles 6.5.6 and 6.10.1 of the FIVB SR govern the conditions for a new transfer within
the transfer period. In particular, Article 6.10.1 2" sentence of the FIVB SR provides

as follows:
“If the player requests to transfer during this period, the FIVB shall intervene, after
hearing both parties, to decide whether there is a valid contract binding the player

with the club until the end of the transfer period.” [emphasis added]

(1) Scope of the transfer dispute proceedings
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The FIVB Appeals Panel notes that, in application of Article 6.10.1 of the FIVB SR, the
FIVB is competent to decide within transfer dispute proceedings whether there is a
valid contract binding a player with a club until the end of the transfer period or whether
such contractual relationship does not longer exist. The FIVB Appeals Panel also
notes that the FIVB limits its prima facie assessment on whether there is still a valid
contract, or whether a contract has expired or been terminated. In principle and unless
there are exceptional circumstances, the FIVB shall not consider the potential unlawful
nature of a termination, and the granting or refusal of an ITC shall be without prejudice
to the right of the aggravated party to seek compensation for a breach of contract

before the competent forum.

The FIVB Appeals Panel considers that such approach within the administrative
transfer procedure strikes well the balance between the principle of “pacta sunt
servanda” and the “right to work” (cf., for example, Article 15 of the Charter of
Fundamental Rights of the European Union and Article 23 of the Universal Declaration
of Human Rights), also considering that the career of professional athletes is, by its
very nature, limited in time making swift decisions in transfer disputes necessary. Apart
from such efficiency argument, this result is also in line with Swiss law, according to
which an unjustified termination entails the right to compensation but terminates the
employment relationship in any case (cf. Articles 337¢ and 337d of the Swiss Code of

Obligations).

In this context, the FIVB Appeals Panel also considers that the transfer dispute
proceedings under Article 6.10.1 of the FIVB SR are not designed to represent a
federation’s full-fledged dispute-resolution chamber but shall constitute an effective
administrative mechanism considering the importance of swift decisions in cases
concerning transfer matters. The FIVB Appeals Panel understands that for a full-
fledged dispute-resolution mechanism deciding inter alia on the existence and the
consequences of breaches of contract and/or terminations without just cause, the
FIVB established a financial dispute resolution system providing services for the
resolution of ‘horizontal’ disputes of an international dimension between players, FIVB-

licensed agents, coaches, and clubs (Article 18 of the FIVB SR).
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Therefore, the FIVB Appeals Panel concludes that the key aspect in the case at hand
— as well as generally in transfer dispute proceedings — is to consider whether the

Decision correctly found that a termination took place at all.

(2) Player’s termination of the contractual relationship with the Club

The FIVB Appeals Panel finds that the Appellant did not substantiate why the
conclusion within the Decision with regard to the termination of the contractual
relationship between the Appellant and the Player was erroneous and must be

replaced.

Instead, the FIVB Appeals Panel finds that the Decision correctly held that the Player
terminated the relationship between himself and the Club. The Player, represented by
the Agent, expressed his intent to end the contractual relationship with the Appellant
by stating explicitly that the Player is not considered under contract with the Club and
that there is no more interest in the “3 year agreement” as well as by requesting the
FIVB “with urgency (...) to close the multi-year contract’. Hence, irrespective of the
question whether there was a one-year-contract or a three-year-contract between the
Player and the Club in place, the Player’s declarations of intent must be interpreted
that he intended in any case stepping away from the contractual relationship with the

Club by terminating any potential agreements in place.

At the latest with the signing of the ITC for the Club 1 and the approval in VIS, the
Player made it clear also to the Club that he deemed himself in the position to validly
end any legal relationship with the Club and to be free to continue his career
elsewhere. Consequently, any further dispute between the Player and the Club does
only concern the question whether the termination occurred at a time where there was
an agreement in place with or without just cause potentially giving rise to the Club’s

claims for monetary compensation.

(3) Conclusion

The FIVB Appeals Panel concludes that, even if the Appellant had directed its appeal
against the right respondent, the Decision still correctly proceeded with issuing the ITC
Release in accordance with Article 6.10.1 of the FIVB SR.
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Further, the FIVB Appeals Panel finds that the Club’s argument that, contrary to Article
6.10.1 of the FIVB SR, it has not been heard before the FIVB rendered the Decision
does not correspond to the actual facts. All communication from the FIVB in the
present matter was addressed to both the Player and the Club. The Club was therefore
informed about the course of the proceedings at all times. In addition, on [date], the
FIVB explicitly requested the Club to “fto provide [it] with a copy of [the Player’s]
contract with [the Club] by no later than [date]’. The Club complied with such request
on [date], after having stated that it had not received the email dated [date]. In any
case, the FIVB Appeals Panel within the present procedure provided the Club again
with the right to be heard and took its decision in consideration of both parties’

submissions.

Moreover, the FIVB Appeals Panel dismisses the Club’s argument that there is no
explicit basis in the FIVB's rules for signing the ITC Release on behalf of the Club. The
FIVB’s right to “intervene” in transfer disputes pursuant to Article 6.10.1 of the FIVB
SR necessarily comprises FIVB’s right to replace a club’s reluctance to grant the ITC

Release.

Finally, the FIVB Appeals Panel deems it noteworthy that indeed the Decision as well
as the decision by the FIVB Appeals Panel are rendered without prejudice to the rights
and obligations of the parties relating to any financial disputes following from potential

contractual claims.

Following the above, the FIVB Appeals Panel dismisses the Appeal, in toto.

COSTS

The FIVB Appeals Panel notes that Article 19.2 in fine of the 2022 FIVB DR provides
that the administrative fee may be reimbursed if a party prevails. In the present case,
the Appellant did not prevail on its appeal. Consequently, the FIVB Appeals Panel

finds that it cannot reimburse the administrative fee paid by the Appellant.

The FIVB notes that there is no provision in the 2022 FIVB DR with regard to legal
costs which allows for the FIVB Appeals Panel to attribute said costs to a specific

Page 23 of 25



party. Consequently, the FIVB Appeals Panel finds that the Appellant and the
Respondent shall bear their own legal costs.

VIl. FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

The appeal filed by [the Club] is dismissed.

The FIVB decision dated [date] is confirmed.

No reimbursement of the administrative fee shall be granted.
Each party shall bear their own legal costs.

o b=

Any other requests for relief are dismissed.

Lausanne, [date of the decision].

Ms. Damaris Young
Chairperson

Mrs Katayoun Arabzadeh Mr Paul J. Greene
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

o Atrticle 20 of the 2022 FIVB Disciplinary Regulations that provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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