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FEDERATION INTERNATIONALE
DE VOLLEYBALL

The

FIVB TRIBUNAL

hereby issues the following

DECISION
2023-05

on the Request for Review of [case number]? filed by

[The Player] (“Claimant”)
represented by [the Player’s lawyer]

[The Club] (“Respondent”)
represented by [the Club’s lawyer]

"In the interest of the protection of privacy, this is a redacted version of the decision. Any redactions are marked

with [brackets].



1. The Parties

1. [The Player] is a [the Player’s Country] volleyball player (“Claimant” or “Player”).

2. [The Club] is a [the Club’s Country] volleyball club (“Respondent” or “Club”).

2. The FIVB Tribunal

3. Article 19.1.5 of the Fédération Internationale de Volleyball (“FIVB”)’s Sports Regulations (“FIVB

Sports Regulations”) provides as follows:

“Cases before the FIVB Tribunal shall be heard by the Chairperson, provided
that the amount in dispute does not exceed CHF 200’000 (two hundred
thousand Swiss Francs). [...] If the Chairperson is unavailable or ineligible due
to reasons of conflict (see Article 20.4), he/she shall be replaced by the Vice-
Chairperson. The Chairperson may appoint another member of the FIVB
Tribunal to hear a case instead of the Chairperson.”

4. The request for review is heard by a single judge because the amount in dispute does not exceed
CHF 200,000. On [date], the FIVB Tribunal Chairperson, Dr. Karsten Hofmann from Germany,
appointed the FIVB Tribunal Vice-Chairperson, Francisco A. Amallo from Argentina, to hear this

case as a single judge (“FIVB Tribunal Judge”).

3. Facts

5. On [date], the Player and the Club signed a “Protocole d’accord” (“Pre-Contract”), under which
the Club offered a contract to the Player for the [year/year] and [year/year] seasons in exchange
for, inter alia, [the Club’s country’s currency] 60,000 before taxes from [date] to [date], and [the
Club’s country’s currency] 65,0000 before taxes from [date] to [date]. The last paragraph of the
Pre-Contract states: “The terms and conditions of this pre-contract will enter into force ... after

”)

validation of the medical test before to sign the contract.

6. On [date], the Player moved to [City in the Club’s Country] and started to train with the Club.?

2 Claimant’s submission dated [date], Exhibit 1.

3 Claimant’s submission dated [date], p. 3. Respondent’s submission dated [date], p. 2.

FIVB Tribunal
2023-05 page 2/20



10.

11.

12.

13.

On [date], the Club informed the Player that the Club’s medical commission had decided not to
validate the Player’s medical certificate of aptitude for the practice of high-level volleyball and

therefore terminated the Pre-Contract.*

On an unspecified date, the Player signed a contract with [a Club in Country 1] (the “Club 1”) in
exchange for, inter alia, [the Club’s country’s currency] 35,000 net to be paid in instalments from

[date] to [date].®

On [date], the Player requested [the Club’s country’s currency] 125,000 to the Club due to

wrongful termination of the Pre-Contract.®

On [date], the Club’s counsel sent an email to the Player’s counsel stating that he would review

the Player’s request and get back to him.”

On [date], the Player’s counsel sent an email to the Club’s counsel stating that he had waited 20

days for an answer and would proceed to file a complaint before the FIVB.8

On [date], the Club’s counsel sent an email to the Player’s counsel stating that his request was
rejected. The Club’s counsel (i) enclosed four medical certificates, (ii) stated that all the doctors
who examined the Player concurred that his physical condition was fragile and he was not fit to
play professional volleyball, and (iii) stated that the Player did not reveal that he required an
annual injection to be able to sustain the pain while playing and that he presented a major risk of

injury which was unknown by the Club.®

On [date], the Player filed a complaint against the Club for [the Club’s country’s currency] 95,000

4 Claimant’s submission dated [date], Exhibit 5.

5 Claimant’s submission dated [date], Exhibit 9. Although the contract is dated [date], the Player has stated that that date is a
mistake, as the hiring occurred in [date]. Despite being invited to comment on this point, the Club failed to make any
submission.

6 Claimant’s submission dated [date], Exhibit 7.

7 Claimant’s submission dated [date], Email attached.

8 Claimant’s submission dated [date], Email attached.

9 Claimant’s submission dated [date], Email attached.
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14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

before the FIVB.™

On [date], the FIVB dismissed the Player’s complaint (“Decision”).

The Proceedings before the FIVB Tribunal

On [date], the Player filed a request for review (“RFR”) of the Decision before the FIVB Tribunal.

On [date], the FIVB Tribunal Secretariat acknowledged receipt of the request and invited the Club
to file its answer to the RFR by [date]. It also informed the parties that the dispute would be heard

in principle by the FIVB Tribunal Chairperson, Dr. Karsten Hofmann.

On the same date, the FIVB Tribunal Chairperson appointed the FIVB Tribunal Judge to hear this

case.

On [date], the Club failed to submit its answer to the RFR.

On [date], the FIVB Tribunal Judge requested the first instance file to the FIVB Tribunal Secretariat,

which was provided on the next day.

On [date], the Club requested an extension to submit its answer to the RFR.

On [date], the FIVB Tribunal Secretariat invited the Player to provide his position on the Club’s
request by [date]. It also informed the parties that the FIVB Tribunal Chairperson appointed the

FIVB Tribunal Judge to hear the present case.

On [date], the FIVB Tribunal Judge decided to reject the Club’s request.

On [date], the FIVB Tribunal Judge invited the parties, in accordance with article 20.7.2 of the
FIVB Sports Regulations, to comment on the scope and meaning of certain clauses of the Pre-
Contract and to explain how and when the medical certificates submitted in the first instance

proceeding were requested and delivered, by [date].

10 Claimant’s submission dated [date].
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24.  On [date], the Player filed his comments. The Club failed to submit its comments.

25.  On [date], the FIVB Tribunal Judge invited the Club to comment on the Player’s submission by
[date].

26.  On [date], the Club failed to submit its comments.

27. On[date], the FIVB Tribunal Judge informed the parties that he would proceed to issue a decision.
He also requested the parties to provide a detailed account of their respective costs as well as
supporting documentation by [date].

28.  On [date], the Player filed his submission on costs. The Club failed to submit its submission on
costs.

29. On[date], the Club filed its submission on costs and made some unsolicited statements about the
merits of the case.

30. On [date], the FIVB Tribunal Judge informed the parties that he would not consider the Club’s
submission dated [date] for being filed after the deadline. He also invited the parties, in
accordance with article 20.7.2 of the FIVB Sports Regulations, to submit their position on the date
of the employment contract signed between the Player and the Club 1 by [date].

31. On[date], the Player filed his position submission on the date of the employment contract signed
between the Player and the Club 1. The Club failed to submit its position.

32.  On [date], the FIVB Tribunal Judge invited the Club to submit its position on the Player’s
submission by [date].

33.  On [date], the Club failed to submit its position.

34. On [date], the FIVB Tribunal Judge informed the parties that no further submissions would be
accepted and that he would issue a decision in due course.

5. The Parties’ Submissions

FIVB Tribunal
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35. The following section provides a summary of the parties’ submissions and does not purport to
include every contention put forth by them. However, the FIVB Tribunal Judge has thoroughly
considered all the evidence and arguments submitted by the parties, even if no specific or

detailed reference has been made to those arguments in this section.

5.1. The Player's Request for Relief and Position

36. Inhis RFR, the Player submitted the following request for relief:

“a) Reverse the decision of FIVB in the Financial Dispute [case number].

b) Ask the Respondent to pay the total amount of [the Club’s country’s currency]
95,000.00 (Ninety -Five thousand [the Club’s country’s currency]).

c) Reimburse the Claimant the attorney fee and the costs involved for the entire
Financia Despite procedure.”!!

37. In support of his request for relief, the Player submitted two arguments: one related to his
physical condition and the reliability of medical evidence, and the other concerning the validity

of the medical examination clause.

38. Regarding his physical condition and the reliability of medical evidence, the Player argued that:

a) The Club terminated the Pre-Contract abusively and in bad faith because the parties signed
the Pre-Contract already knowing about the Player’s fitness condition, and the Player was

able and fit to play and train properly with the Club.*?

b) [Doctor A’s] report proves that the Player underwent a medical examination after two weeks
of playing and training with the Club’s team. The doctor concluded that there was a risk of
early recurrence of the Player’s injury and not that the Player’s physical condition prevented

him from playing and training.®3

c) Thereports from [physiotherapist A] and [Doctor B] are not reliable and cannot be considered

11 RFR, p. 14.
12 RFR, 49 17-24, 51.
13 RFR, 99 20-21, 33.
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39.

5.2.

40.

41.

valid proof because (i) they are members of the Club’s medical staff, (ii) the report of the
former is undated and the report of the latter was issued after the Player filed its complaint
before the FIVB, and (iii) none of them has personally examined the Player and based their

reports on documentation provided by the Club.**

d) [Doctor C’s] report is also unreliable because it was issued in [date] after the Player filed its

complaint, and it is based on the medical examination conducted by the Club’s medical staff.*

e) The Player’s good physical condition is also evidenced by (i) the fact that, after the Pre-
Contract termination, the Player played for the Club 1, and then for clubs in [Country 2],
[Country 3], and [Country 4], and (ii) the medical examination certificate issued by the

[Continental Federation] (“[CF]”).®

As to the medical examination clause contained in the Pre-Contract, the Player argues that the

clause is abusive and violates Article 8 of the Universal Declaration of the Player’s Rights.?’

The Club’s Request for Relief and Position

Despite being represented, the Club failed to submit its answer to the RFR and participate in the
proceedings in due course. The Club made two submissions after the procedural deadlines that
were not considered by the FIVB Tribunal Judge. Given that the task of the FIVB Tribunal is not to
“rubber-stamp” claims that are presented to it but to review a prior decision and make a
determination on the claims,*® the FIVB Tribunal Judge will take into account the Club’s request

for relief and position in the first instance.

In its submission dated [date], the Club requested the FIVB to dismiss the Player’s complaint
because (i) the Player did not train on a regular basis, but lightly and just to meet and socialize

with his teammates, and (ii) the Player was not fit to play because his physical condition was

14 RFR, 19 25-32.

S RFR, 9 33.

16 RFR, 99 35-50.

7 RFR, 19 53-74.

18 F|VB Tribunal Decision 2021-04.

FIVB Tribunal
2023-05 page 7/20



42.

43.

44.

45.

46.

47.

fragile and presented a major risk that was unknown to the Club.

Jurisdiction

The FIVB Tribunal must first examine whether it has jurisdiction to hear the present dispute. To

do so, it must look at the relevant provisions of the FIVB Sports Regulations.

Article 19.2.1 of the FIVB Sports Regulations reads as follows:

“The FIVB Tribunal is competent to decide financial disputes of an international
dimension between clubs, Agents, FIVB-licensed agents and coaches from within
the world of volleyball. The FIVB Tribunal’s jurisdiction extends also to financial
disputes of an international dimension between a coach and a National
Federation.”

Article 19.2.2 of the FIVB Sports Regulations stipulates that the FIVB Tribunal can only resolve

disputes:

“19.2.2.1 arising between the natural and legal persons/entities mentioned in
Article 19.2.1; and

19.2.2.2  decided previously by the FIVB / a Confederation or referred by the FIVB/a
Confederation to the FIVB Tribunal”.

Article 19.2.3 of the FIVB Sports Regulations grants the FIVB Tribunal the power to rule on its

jurisdiction.

The FIVB Tribunal Judge finds that this dispute is a financial dispute of an international dimension
under Articles 19.2.1 and 19.2.2.1 of the FIVB Sports Regulations because it involves a claim
between a [the Player’s Country] player and a [the Club’s Country] club concerning the
termination of a contract. The dispute also complies with Article 19.2.2.2 of the FIVB Sports

Regulations because it was decided previously by the FIVB.

The FIVB Tribunal’s jurisdiction is also undisputed by the parties. Therefore, the FIVB Tribunal has

jurisdiction over the present dispute under the FIVB Sports Regulations.

Admissibility
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48.  Article 18.2 of the FIVB Sports Regulations reads as follows:

“Within fourteen (14) days from notification of the decision under Article 18.1
above, any affected party may request that the case be reviewed by the FIVB
Tribunal.”

49. The Decision was notified to the parties on [date]. The Player submitted its RFR on [date], within
the fourteen-day deadline. Thus, the RFR is admissible from this standpoint.

50. However, the FIVB Tribunal Judge considers that the Player’s argument related to the invalidity
of the medical examination clause is inadmissible, as it was not invoked before the FIVB in the
previous instance and, therefore, was not decided by it.

51. The fact that Article 20.3.2(e) of the FIVB Sports Regulations states that the request for review
must contain a statement of all the legal arguments, does not mean that the parties are
authorized to reargue its case for the second time on the basis of completely new legal
arguments. Such an authorization would imply the acceptance of a “try and error” method (i.e.,
allowing the parties to change their position in every instance) that could incentivise litigating in
bad faith.

52. Article 20.10.1 of the FIVB Sports Regulations grants the FIVB Tribunal the full power to review
the law of the dispute. According to Article 20.3.1 of the FIVB Sports Regulations, the request for
the review is against a decision, and in the FIVB Tribunal Judge’s view that presupposes that the
arguments brought before the FIVB Tribunal must have been previously analysed and decided by
the FIVB in the previous instance.

8. Applicable law

53. Article 20.9 of the FIVB Sports Regulations reads as follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general
considerations of justice and fairness without reference to any particular national
or international law (ex aequo et bono).”

54. The FIVB decided the dispute ex aequo et bono. The parties did not make any submissions as to
the applicable law nor object to the FIVB's application of general considerations of justice and

FIVB Tribunal
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fairness. Based on the above and in the absence of an agreement to the contrary, the FIVB
Tribunal Judge will also decide the dispute ex aequo et bono (i.e., applying general considerations

of justice and fairness without reference to any particular national or international law).

9. Findings

55.  The Player requested the FIVB Tribunal to review the Decision. The FIVB Tribunal Judge will do so
by analysing the Player’s arguments, except for the argument related to the invalidity of the
medical examination clause contained in the Pre-Contract, which was considered inadmissible for

the reasons stated above.

56. The Pre-Contract contains the following provision:

“The terms and the conditions of this pre-contract will enter into force ... after
validation of the medical test before to sign the contract. In other cases, this pre-

contract is cancel.”

57. ltisundisputed by the parties that the Pre-Contract would only have legal effects “after validation
of the medical test”.*® The dispute between the parties focuses on whether this condition was

met.

58. Inthe previous instance:

a) The Player argued that the Pre-Contract provided that it would only be valid if “the Player
comply with the medical exams and is declared « ok », « able » by the medical team of the
Club to train and play for the volleyball team”,?° and that the “probability of suffering an injury

cannot be a reason to terminate a valid agreement”

b) The Club contended that the Player was supposed to play for the Club “on the condition that

19 Player’s submission dated [date], pp. 3-4. Club’s submission Dated [date], p. 2. Player’s submission dated [date], p. 4.
20 player’s submission dated [date], p. 3.

21 player’s submission dated [date], pp. 2-3.
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59.

c)

his medical ability would be declared acceptable by the [the Club’s Country] Club.”?

The FIVB concluded that:

“... the Pre-Contract contains a condition stating that the terms of the Pre-Contract
will not enter into force if the medical test is not ‘validated’. While it can be
reasonably presumed that this refers to a successful medical test, there are no
specific criteria mentioned in the Pre-Contract as to what would be considered a
successful medical test. Considering this, the FIVB has to examine the standard that

should be applied to conclude that the Player passed or failed the medical test.

The FIVB notes that in the absence of specific language in the Pre-Contract regarding
what constitutes a failure in a medical test, the Club bears the burden to prove that
its decision stating that the Player failed the medical test was fair and reasonable.
The Club will have to demonstrate that the decision was not taken arbitrarily and
that there were objective reasons for the same that was based on sufficient medical
evidence. If the Club is able to demonstrate the same, it is upon the Player to present

counter-evidence that assails the validity of the club’s decision.”?

In this instance:

a)

The Player restated the arguments used in the previous instance.?* After being invited by the
FIVB Tribunal Judge to comment on the meaning and scope of the condition, the Player
further elaborated that the Club was aware of his physical condition and that the “validation
was just to check if the information — he was able to play — was truth and not to check if there
would be any risk of injury. The meaning of this clause is if he can perform his duties as a
player in his sports on a current basis and not in terms of whether there is a potential for an

athlete to get injured in the future. This is the reason for any other medical test.”?

22 Club’s submission Dated [date], p. 2.

23 Decision, p. 10.

24 Player’s RFR, 919 7, 22-23.

25 Player’s submission dated [date], 99 15-16.
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60.

61.

62.

63.

64.

65.

b) The Club failed to make any submissions in due time. Therefore, as already determined, the
FIVB Tribunal Judge will assume that the Club restated the arguments used in the previous

instance.

The Pre-Contract refers to the “validation of the medical test”, without explaining how the
medical test must be carried out, which factors need to be tested and which standards must be
met to pass the test. Thus, in principle, medical tests aiming at determining the probability of the

Player suffering an injury were not excluded.

The Player has not submitted any evidence as to the intention of the parties when drafting that
provision. The Player’s argument that the Club was aware of his physical condition when it signed
the Pre-Contract and that the parties intended to check if the Player was able to play professional

volleyball is not persuasive for two reasons.

First, the evidence in the file is not conclusive. The FIVB Tribunal Judge has not found and the
Player has not identified any section of the WhatsApp conversations (submitted as evidence by
the Player on [date]) proving that the Club was aware of the Player’s physical condition and the
risks associated with it when signing the Pre-Contract. There is also no witness statement giving
support or context to the WhatsApp conversations and the Player’s position. Furthermore, there

is no evidence in the file of the alleged parties’ agreement to limit the scope of the medical test.

Second, the fact that the Club could have known about the Player’s physical condition does not
necessarily mean that the parties’ agreement was not to analyse if there was any risk of injury.
The medical examination of a professional athlete is a crucial aspect of any transfer process. It is
customary for professional sports clubs to check the health of new players and to engage them

only if such medical examination does not reveal any pre-existing medical condition.

Therefore, the contractual provision could have been drafted in broad terms precisely to allow
the Club to determine the risks associated with the Player’s allegedly known physical condition.
If the Club was aware of the Player’s physical condition and if the parties agreed not to condition
the validity of the Pre-Contract on a risk analysis, the Player should have made sure that this

agreement was reflected in the Pre-Contract.

The broad terms of the contractual provision suggest the Club reserved the right to carry out all

FIVB Tribunal
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66.

67.

68.

the medical analyses it deemed appropriate before signing the final contract, as the medical test
had to be “validated” by the Club. This is in line with the Club's interpretation of the contractual
provision, according to which the Player’s physical condition had to be declared “acceptable” by

the Club, and the FIVB conclusion that the medical test had to be “successful” for the Club.

This does not mean the Club could use the medical tests as a free pass to withdraw from the Pre-
Contract. The FIVB Tribunal Judge shares the FIVB’s view that, in the absence of specific language
in the Pre-Contract regarding what constitutes a failure in a medical test, the Club bears the
burden to prove that its decision stating that the Player failed the medical test was fair and
reasonable, i.e., that the decision was not taken arbitrarily and that there were objective reasons

based on sufficient medical evidence.

In the case at hand, the Club’s decision was based on the Player’s high risk of injury due to his

physical history and condition and is supported by four medical reports:

a) [Physiotherapist A] concluded that the Player had many physical problems, especially with his

right knee and back, and that the risk of injury during the season was very high.

b) [Doctor B] concluded that there was a too great risk of early injury recurrence due to his

spiker position and the significant mechanical stress of the Player’s knee.

¢) [Doctor A] concluded that there was a high risk of early injury recurrence due to the Player’s
numerous surgical interventions in the past, his physiological assessment, and his spiker

position.

d) [Doctor C] recommended a palliative medical treatment, considering the overall classical
evolution of the knees in the chronic phase of instability of the anterior cruciate ligament,
with progressive destruction of the menisci, cartilaginous surfaces, and appearance of diffuse

femorotibial and patellofemoral osteoarthritis.

The FIVB Tribunal Judge agrees with the Player that none of the medical certificates state that
the Player was not fit to play professional volleyball. However, three of the four reports state that
the Player had a high risk of injury and this was sufficient to justify the Club’s decision because

the Pre-Contract did not exclude medical tests aiming at determining the probability of the Player
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suffering an injury and the Player has not submitted any medical evidence contesting the medical

reports submitted by the Club.

69. The Player only contended the reliability of the Club’s medical evidence based on seven

arguments that the FIVB Tribunal Judge does not find persuasive.

70.  First, the Player contends that he trained for two weeks in the Club’s team without the latter
making any complaints regarding the Player’s physical condition.?® Despite the parties’
disagreement on the purpose and intensity of the training sessions, this argument is not
persuasive because the training occurred prior to the Club knowing the results of the medical
tests and the Player’s ability to train does not rule out the high risk of getting injured due to his

physical condition.

71. Second, the Player contends that physical trainers, physiologists, and doctors around the world
have developed physical exercises that help high-level athletes fit their bodies and the Club could
adopt these measures if the Player’s right knee was a real reason for concern. This argument is
not persuasive because there is no evidence in the record proving the existence and effectiveness
of those measures, and, in any event, the Club was not obliged under the Pre-Contract to hire the

Player despite his physical condition and adopt those measures.

72. Third, the Player contends that the reports from [Physiotherapist A] and [Doctor B] cannot be
considered valid proof because they are members of the Club’s medical staff.?” This argument is
not persuasive because the mere fact of being part of the Club’s medical staff does not

automatically make their opinion unreliable.

73. The Player acknowledged that, under the Pre-Contract, the medical examination had to be
conducted by the Club’s medical team.? Therefore, the medical examination did not have to be
performed by a neutral person not affiliated with the Club. Besides, the Player has not submitted
any evidence of the Club’s medical team being biased, having any personal issues with the Player,

not conducting the medical examination in good faith, not being apt or skilled to examine the

26 RFR, 11 8, 11, 18-19.
27 RFR, 11 25-28.
28 RFR, 1 7.
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74.

75.

76.

77.

78.

79.

Player, or not applying reasonable techniques and standards when examining him.

Fourth, the Player contends that none of the doctors personally examined him and that they
based their reports on documentation provided by the Club.?° This argument is not persuasive

for two reasons.

On the one hand, contrary to the Player’s contention, the evidence in the file suggests that
[Physiotherapist A] personally examined the Player, as his report contains the results of the
different tests performed on the Player. The Player has also acknowledged that medical exams
were conducted after the training sessions of the team,*° but has not submitted any evidence

that exams were conducted by other doctors than those of the Club.

On the other hand, although the reports prepared by [Doctor B], [Doctor A] and [Doctor C] refer
to the analysis of the Player’s medical file and results, the Player has not explained nor proved
why an in-person examination would have been necessary to reach the conclusions that they

have reached.

Fifth, the Player contends that the report from [Physiotherapist A] is undated and was submitted
after the Player filed his complaint before the FIVB. The Player also argues that the reports from

[Doctor B] and [Doctor C] were issued after the Player sent his claim to the Club on [date].3!

The Player acknowledged that the medical exams took place after the training sessions of the
team.®? This is consistent with the following facts: (i) as noted by the FIVB, [Physiotherapist A’s]
report refers to “pre-season” tests, (ii) [Doctor B’s] report states that he evaluated the Player’s

medical file in “[date]”, and (ii) [Doctor A’s] reports states that the MRI took place on “[date].”

The Player does not dispute the date on which the medical exams were carried out, but rather
the date on which those three medical reports were issued. In this regard, the FIVB Tribunal Judge

notes that [Physiotherapist A’s] report is indeed undated and that [Doctor B’s] and [Doctor C’s]

29RFR, 1 32.

30 Player’s submission dated [date], p. 5. RFR, 9 20.

31RFR, 11 29-31.

32 player’s submission dated [date], p. 5. RFR, 9 20.
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80.

81.

82.

83.

reports were indeed issued on [date] and [date] (i.e., after the medical exams were conducted

and the Player sent its claim to the Club).

However, the Player has not explained nor proved why the date of the reports would undermine
the doctors’ conclusions, as they are based on medical exams conducted in [date]. As the FIVB
pointed out in its Decision, the date on which the doctors expressed their opinions does not
necessarily invalidate the reports’ content. Besides, it is undisputed that [Doctor A] issued his
report on [date] (i.e., the same date on which the MRI took place) and, therefore, in any event,
there would be at least one medical report supporting the Club’s decision, in contrast to the

inexistence of a medical report supporting the Player’s decision.

Sixth, the Player contends that he was fit to play volleyball because, before signing the Pre-
Contract, he played for [Country 2] and [the Player’s Country] clubs, and, after the termination of
the Pre-Contract, he played for [Country 1], [Country 2], [Country 3], and [Country 4] teams.33
This argument is not persuasive because the Player’s ability to play does not rule out the high risk
of getting injured because of his physical condition, and the Player’s referral to events happening

after the medical tests conducted by the Club does not quash the Club’s assessment at the time.

Seventh, the Player contends that he meets the high standards and physical requirements to
compete in professional volleyball because in [year] the [CF] certified he could play under
demanding and stressful conditions. This argument is not persuasive for the same reasons. As
already mentioned, the Player’s ability to compete does not rule out the high risk of getting
injured, and subsequent events must not be considered when examining a decision that was
made earlier and that was necessarily a prognosis decision based on the facts available at that
time. The Club’s decision was based on the increased risk of injury inherent in his physical
condition and such an assessment was reasonable at the time, considering the Club’s margin of

appreciation in this respect and the lack of medical evidence to the contrary.

According to the FIVB Tribunal’s case law, if a medical examination results in any information
regarding a pre-existing injury, the club should, if it seeks to consider the examination failed,

immediately communicate detailed reasons and explanations for such failure to the player to give

33 RFR, 11 12, 35-44.
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84.

85.

10.

86.

87.

88.

the player a fair opportunity to discuss and contest the result.**

The Pre-Contract contains no requirements as to form and contents in respect of the
communication advising the Player of the results of the medical examination. Although it is
undisputed that the four medical reports were delivered to the Player on [date] (i.e., almost three
months after the medical tests were conducted), the Player acknowledged that on [date] (i.e.,
the day after the MRI) the Club verbally informed him that the termination of the contract was
due to the risk of injury inherent in the physical condition of his knee.3> Thus, the FIVB Tribunal
Judge considers that the Player had a fair opportunity to discuss and contest the reason upon
which the Club based its decision. In spite of this fact, the Player has not produced any evidence

related to the risk of injury.

Based on the above considerations, the FIVB Tribunal Judge dismisses the RFR and confirms the

Decision.

Costs

In its Decision, the FIVB concluded that each party had to bear their own costs and legal fees. The
Player requested the FIVB Tribunal Judge to reverse the Decision and reimburse him the costs

and legal fees for the entire financial dispute procedure.

The Player paid the handling fee corresponding to its RFR (CHF 2,000). On [date], the Club
guantified its legal expenses at [the Player’s country’s currency] 5,000. The Club failed to make

its submission on costs within the procedural deadlines.

Article 20.11.2 of the FIVB Sports Regulations states that, as a general rule, the decision shall
grant the prevailing party a contribution towards its reasonable legal fees and other expenses
incurred in connection with the proceedings (including the applicable handling fee and the costs
of witnesses and interpreters). When deciding on this contribution, the FIVB Tribunal Judge shall

take into account the outcome of the proceedings, as well as the conduct and financial resources

34 FIVB Tribunal’s decision 2019-01, 9 91.

35 Player’s submission dated [date], 99 27-28. In his letter dated [date] (i.e., before the medical reports were delivered), the
Player also acknowledged that the Club’s decision to terminate the Pre-Contract was based on his physical knee problem
(Player’s submission dated [date], Exhibit 7).
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of the parties.

89. Considering that the Decision has been fully upheld and that the Club has failed to participate in
the proceedings within the procedural deadlines, the FIVB Tribunal Judge determines, in
accordance with article 20.11.2 of the FIVB Sports Regulations, that each party shall bear their

own costs and legal fees.
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For the reasons set forth above, the FIVB Tribunal Judge decides as follows:

The Request for Review filed by [the Player] is dismissed.

The decision rendered by the FIVB dated [date] is upheld.

Each party shall bear its own costs and legal expenses.

Any other requests for relief are dismissed.

[Date of the decision]

Lausanne, Switzerland
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for Sport (CAS),

in accordance with

a) Article 20.12 of the FIVB Sports Regulations:

“Decisions of the FIVB Tribunal can only be appealed to the Court of Arbitration for Sport
(CAS), Lausanne, Switzerland and any such appeal must be lodged with CAS within
twenty-one (21) days from the receipt of the decision. The CAS shall decide the appeal
ex aequo et bono and in accordance with the Code of Sports-related Arbitration, in
particular the Special Provisions Applicable to the Appeal Arbitration Procedure.”

b) The CAS Code of Sport-related Arbitration, which is available at www.tas-cas.org.

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21613 50 00
Fax: +41 216135001
Email: info@tas-cas.org
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