In the Matter of

[The Appellant]’

(hereinafter “{Name of the National Federation]’ or the “Appellant”)
VS.

Fédération Internationale de Volleyball
(hereinafter “FIVB” or the “Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-01

Date: [date of the decision]

This is an appeal brought by the [Name of the National Federation] against a decision
(hereinafter the “Decision”) by the FIVB Executive Committee (hereinafter the “Executive
Committee”) dated [date] by which the FIVB approved the change of Federation of Origin
requested by [the Player's name] (hereinafter the “Player”) from [Player’s birth country] to

[country of the Player’s new residence].

I FACTUAL BACKGROUND

The following is an overview of the relevant facts of this case, listed in a summary manner
for the sake of brevity. However, the FIVB Appeals Panel notes that it has considered every

submission in the file thoroughly even if it has not been specifically addressed herein.

1 The Appellant is the governing body of the sport of volleyball in [Player’s birth country]
and a member of the Respondent. The Respondent is the world governing body of the

sport of volleyball.

2 The Player is a [age] female professional volleyball player who was born in [Player’s

birth city] (Player’s birth country).

! In the interest of the protection of privacy, this is a redacted version of the decisién. Any reductions are
marked with [brackets].
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The Player’s first volleyball license was issued by the Appellant in [year]. Therefore,
until the Decision had been taken, the Appellant was the Player’s Federation of Origin.

The Player’s last match with the Appellant’s national team was in [date] at the [event].

Since [date], the Player, together with her family, has been living in [city of the Player’s
new residence], [country of the Player’s new residence] and playing in the [country of
the Player's new residence] Women’s Volleyball League for several [country of the

Player's new residence] clubs.

As of [date], the Player obtained the [country of the Player’s new residence] nationality.

On [date], the Player informed the Appellant that she aimed at changing her
Federation of Origin. On [date], the Appellant objected thereto.

On [date], the Player submitted to the FIVB the relevant form to request a change of
Federation of Origin (hereinafter a “Change”) from [Player’s birth country] to [country

of the Player’s new residence] .

On [date] , the FIVB acknowledged receipt of the Player’s request for a Change, the
lack of the Appellant’'s agreement as well as payment of the FIVB administrative fee,
i.e. CHF 25.000.

On date of the Executive Committee’s Decision, the Executive Committee held an
extraordinary session to discuss and subsequently decide on the Player’s request for

a Change.

THE DECISION UNDER DISPUTE

On [date] of the Executive Committee’s Decision, the Executive Committee, by way of

the Decision, decided to approve the Player’s request for a Change.

In its relevant part, the Decision reads as follows:

Page 2 of 25



12

13

14

15

16

1...1the FIVB has approved the change of Federation of Origin of [the Player’s name]
from [Player’s birth country] to [country of the Player’s new residence] in accordance
with Articles 5.2, last paragraph of the FIVB Sports Regulations 2020.

[The Player’s name] now has a Federation of Origin of the [country of the Player’s
new residence] Volleyball Federation and is eligible to play for the national team two
years from the day that the complete application file, containing all required
documents, is received by the FIVB, that is to say the [date] .”

On [date], the FIVB informed the Appellant of the Decision.

On [date], the Appellant informed the FIVB that it disagreed with the Decision and
requested that the Executive Committee explain the reasons for its Decision and
provide the documentation evidencing a two-year continuous residence period of the

Player in [country of the Player’s new residence] .

On [date], the FIVB’s Legal Department rejected the Appellant’s request to be provided
with reasons and commented on the demonstration of the Player’s residence in

[country of the Player’s new residence] .

APPEAL BY THE PLAYER AGAINST THE DECISION

a) Proceedings before the FIVB Appeals Panel

On [date], the Appellant filed an appeal (hereafter the “Appeal”) against the Decision
and paid the applicable handling fee.

On the same day, the FIVB Appeals Panel Secretariat (hereafter the “Secretariat”)
acknowledged receipt of the Appeal and the proof of payment of the administrative
fee, which were both received on [date], and invited the Appellant to submit a signed
Power of Attorney by no later than [date]. Finally, the Secretariat set a deadline for the

Appellant to file its Reasons for Appeal by no later than [date].
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On [date], the Secretariat acknowledged receipt of the Appellant’'s Power of Attorney,

which had been received on [date] .

On [date], the Appellant filed its Reasons for Appeal.

On the same day, the Secretariat acknowledged receipt of the Reasons for Appeal
and noted that they included a request for a stay of the execution of the Decision.
Consequently, the Secretariat invited the Respondent to provide its position on the
Appellant’s request by no later than [date]. The Secretariat further informed the parties
that, upon receipt of the Respondent’s submission, the Panel would issue a decision
on the Appellant’s request. Additionally, the Secretariat informed the parties that the
FIVB Appeals Panel (hereafter the “Panel”) would be composed as follows to hear the
present dispute: Ms. Damaris Young (PAN), chairperson, Mr. Thomas Berend (LUX)
and Mr. Gavin Dingley (RSA), members. Finally, the Secretariat set a deadline for the

Respondent to file its Answer by no later than [date].

On [date], the Respondent asked for an extension of the deadlines to file its position

on the Appellant’s request for a stay of execution as well as its Answer.

On [date], the Secretariat acknowledged receipt of the Respondent’s request and
invited the Appellant to submit its position on it by no later than [date]. In addition, the
Secretariat noted that a failure by the Appellant to submit its position within the set

deadline would be deemed as an acceptance of the Respondent’s request.

On [date], the Appellant wrote an email to the Secretariat submitting its position on the

Respondent’s request for an extension of the deadline.

On the same day, the Secretariat acknowledged receipt of the Appellant’s email and
noted that it would forward the Appellant's submission to the Panel which would

deliberate on the request shortly.

On [date], the Secretariat informed the parties that the Panel provided the Respondent
with deadlines of (1) no later than [date] to provide its position on the Appellant’s
request for a stay of the execution of the Decision and (2) no later than [date]for the

Respondent to file its Answer. Finally, the Secretariat noted that no further extensions
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would be granted and a failure to file a submission within the given deadline would
result in the Respondent being deemed to have waived its right to provide said

submission in the present matter.

On the same day, the Respondent filed its comments on the Appellant’s request for a

stay of the Decision.

On [date], the Secretariat acknowledged receipt of the Respondent’'s comments on
the Appellant’s request for a stay of the Decision and noted that it would forward the

Respondent’s submission to the Panel which would deliberate on the request shortly.

On [date], the Respondent filed its Answer.

On [date], the Secretariat acknowledged receipt of the Respondent’s Answer and
informed the parties that it would forward it to the Panel which would revert back with

further instructions in due course.

On [date], the Panel decided to dismiss the Appellant’'s request for a stay of the

Decision. In essence, the Panel’s decision reads as follows:

“Pursuant to CAS rules and case law (see for example CAS 2020/A/6796), when
examining a request for provisional measures, the competent body shall consider
whether the relief is necessary to protect the applicant from irreparable harm, the
likelihood of success on the merits of the claim, and whether the interests of the
Applicant outweigh those of the Respondent (namely Article R37 CAS Code of Sports-
related Arbitration). [...] It is the party applying for provisional measures that bears the
burden of proving that all three requirements are met (see CAS 2020/A/6796 para.
46). The Appeals Panel finds that the Appellant has failed to do so.

[...]

Consequently, the Appeals Panel dismisses the Appellant’s request to stay the
execution of the FIVB’s Decision dated date of the Executive Committee’s

Decision.”
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Also on [date], the Panel announced that the Secretariat would revert to the parties

shortly to inform them of the next steps of the procedure.

On [date], the Secretariat announced that the Panel, in view of the Appellant’s request
for a hearing in its Reasons for Appeal, had decided to hold a hearing (by
videoconference), subject however to the Appellant (1) maintaining its request for a
hearing and (2) paying CHF 4,000 in administrative costs (see Article 19.7 of the 2022
FIVB Disciplinary Regulations). Therefore, the Appellant was invited to indicate
whether it maintained its request for a hearing and, if so, to pay the administrative
costs, both by no later than [date]. The Secretariat noted that a hearing date would be
scheduled by the Panel after receipt of payment. Finally, the Secretariat held that the
Panel would proceed to issue a decision or further instructions based on the written
submissions, if the Appellant failed to pay the administrative fee within the set

deadline.

On [date], the Appellant asked for an extension of the deadline to answer to the Panel’'s

request dated [date] until [date].

On the same day, the Secretariat acknowledged receipt of the Appellant’s request for
an extension of deadline, forwarded it to the Respondent and invited the latter to

provide its position thereon by no later than [date].
On [date], the Respondent agreed to the Appellant’s request for extension of deadline.

On the same day, the Secretariat acknowledged receipt of the Respondent’s position
on the Appellant’s request for extension, forwarded it to the Appellant and decided that
the Appellant be granted an extension of deadline to answer to the Panel’s request
dated [date] until [date]. Finally, the Secretariat noted that no further extensions would
be granted and in case of a failure to pay the administrative fee within the set deadline,
the Panel would proceed to issue a decision or further instructions based on the written

submissions.

On [date], the Appellant informed the Panel that it would not pay the administrative

costs related to a hearing, i.e. CHF 4,000.

Page 6 of 25



37

38

On [date], the Secretariat acknowledged receipt of the Appellant’s email and noted
that it had failed to pay the administrative fee for the organization of the hearing within
the set deadline. The Secretariat further informed the Parties that the FIVB Appeals
Panel would proceed to issue a decision or further instructions based on the written

submissions.

b) Positions of the Parties

The position of the Appellant can be summarised as follows:

As to the facts of the case:

» In addition to the undisputed facts (see above), the Appellant submitted the

following:

= According to the Appellant’s “strategic paper” (see Appellant’'s Exhibit 4), the

Player is a key figure in the growth of the sport of volleyball in Player’s country.

= On [date], the Player contacted the Appellant and asked it to respect her

decision.

As to the merits of the case:

» The Panel is competent to handle the present Appeal pursuant to Article 18.1 of the

FIVB Disciplinary Regulations in connection with Article 2.1.2 of the FIVB

Constitution.

» The Appellant acknowledges that the FIVB regulations shall apply primarily and

Swiss law subsidiarily.

> A player’s request for a Change is to be approved when the five conditions of Article

5.2 of the 2022 FIVB Sports Regulations (hereinafter the “Regulations”) are fulfilled.
In the present case, however, only three of the five conditions are fulfilled (cf. Article
5.2.2, 5.2.4 and 5.2.5 of the Regulations).

» The Appellant contests the Decision with respect to the alleged fulfiiment of the

required Player’s residence in [country of the Player's new residence] stated under
Article 5.2.1 of the Regulations.
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» In order for the criterion of “residence” within the meaning of Article 5.2.1 of the
Regulations to be met, a player has to prove that he/she lives and sleeps at
his/her place of residence and can be found there in the majority of the days of

the year.

» The Player failed to evidence that (i) her centre of life is located in [country of
the Player’s new residence] (“lives and sleeps”) and that (ii) she had stayed in
[country of the Player’s new residence] a maijority of days of the year (cf. Article
5.3.1 lit. b of the Regulations).

= The Player only submitted a residence permit to discharge her burden of
proving that her centre of life was located in [country of the Player's new
residence] . However, a residence permit grants authorization to stay in a

country but does not evidence the effective and concrete stay in said country.

» The Player failed to evidence in concreto that she had actually stayed in
[country of the Player’s new residence] , for example by submitting an electricity

bill, a lease agreement or the confirmation of opening of a bank account.

» The Player’s [country of the Player's new residence] passport cannot be
regarded as a proof of residence in [country of the Player's new residence]
either, since the Player also holds a valid Player’s countryn passport. The same
holds true with regard to the Player’s ITCs, which may have allowed her to play
in the territory of another federation of origin, but does not evidence any
effective and concrete stay of the Player in [country of the Player's new
residence] . Apart from that, the ITCs have never been submitted or debated

prior to the Decision.

= The Player failed to submit any evidence demonstrating that she could be found
in [country of the Player’s new residence] more than 50 percent of the year (cf.
Article 5.3.1 lit. b of the Regulations). Neither the residence permit nor the ITCs
evidence an effective and actual stay and, therefore, the precise duration of any

such stay.

» Additionally, the Appellant indisputably did not agree to the Player’s request for a
Change as required under Article 5.2.3 of the Regulations. While the Appellant
acknowledges the possibility for the Executive Committee to grant a Change without

the Appellant’s consent, the Executive Committee did so without providing any
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justification whatsoever, inevitably raising questions with respect to the arbitrary

character of such decision.

» Moreover, the Appellant contests the reasonable and justifiable character of the

Player’s request for a Change, a fact that has not been assessed by the Executive

Committee.

The Appellant acknowledges a discretionary power granted to the Executive
Committee but contests that said power can be executed in a limitless and
arbitrary manner. Failing to respect these limits, any discretion would turn into

arbitrariness in accordance with the jurisprudence of CAS.

In the present case, the Decision (i) does not refer at all to the reasonable and
justifiable character of the Player’s request for a Change. As such, it is to be
understood that the FIVB failed to assess the Player’s request according to
these two requirements. Additionally, the Decision (ii) does not mention that the
Appellant’s arguments raised during the hearing have been heard and (iii) does
not include any justification or explanation with respect to the reasoning of the
Executive Committee. Hence, the Executive Committee decided arbitrarily, not

discretionarily.

» According to a previous decision of the FIVB Appeals Panel, “the ratio legis of Article

5 FIVB Sports Regulations 2018 is to maintain the balance between a player’s

interest in changing sporting nationality and the investments made by the relevant

national federation” (see AP 2019-03, para. 65). The Decision, however, goes

against such ratio legis.

The Player’s interest in changing her Federation of Origin is not specifically

justified. She only referred vaguely to her dreams.

The Player’s interest in a Change does not appear to be related to her
participation with the [country of the Player's new residence] national team
since pursuant to Article 2.2.1 of the Regulations, only one player — having
previously played for a first national team of the same age category — can be
part of a second national team for a given international competition. As such,
the Player will only be able to play for the [country of the Player’s new residence]

national team when player [second player's name] [FIVB number] does not.
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» The Player’s interest in the Change does not appear to be related to her
participation with the [country of the Player's new residence] national team
given that the [Player’s club] paid the FIVB administrative fee instead of the

[country of the Player’s new residence] Volleyball Federation.

= The Appellant, by contrast, trained and educated the Player into the world class
player she is today, aims at keeping her as a key player for achieving positive
sports results as well as for implementing its development strategy and is doing
its best to grow the sport of volleyball in [Player's country] but questions the
viability of its investments in the development of players, if they can be

jeopardized so easily.

e Prayers for relief:

» The Appellant requests a decision to be rendered by the Panel per which
= ‘the FIVB Decision is overturned;
» the Player’s request to change her federation of origin is rejected; and

= the FIVB is ordered to [i] make the necessary changes in the FIVB VIS with
respect to the Player’s federation of origin; and [ii] reimburse the Federation an

amount of two thousand Swiss franc (CHF 2.000) as administrative fee.”

39 The position of the Respondent may be summarised as follows:

e As to the facts of the case:

» The Respondent references the summary of facts in the Decision and essentially
submits the same facts as the Appellant, with the exception of the following

additional/different facts.

» The Player, together with her family, has been living in [city of the Player’s new
residence], [country of the Player’s new residence] , since [date], i.e. for more than
three years. Since then, the Player has been playing in the [country of the Player’s
new residence] Women'’s Volleyball League for several [country of the Player’'s new
residence] clubs. She has completed her third season in [country of the Player’s

new residence] .
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As of [date] , the Player obtained the [country of the Player's new residence]

nationality.

By letter dated [date], the Player communicated her wish for a Change to the [new
NF].

On [date], the [New NF] requested the Respondent to effectuate a Change of the
Player from the Appellant to the [New NF].

On date of the Executive Committee’s Decision, the Executive Committee held an
extraordinary session to discuss and subsequently decide on the Player’s request
for a Change. The President and Vice-President of the Appellant, the President of

the [New NF] and the Player attended such videoconference.

During the videoconference, the Player reiterated her wish for a Change. She
described that [country of the Player’s new residence] would now feel like home to
her and explained that she did not intend to leave [country of the Player's new
residence] and return to Player’s country. She underlined her wish by saying that
she had been living in [country of the Player’s new residence] for more than three
years and that she had obtained the [country of the Player's new residence]
citizenship. She further noted that she had been dreaming of playing for the [country
of the Player’s new residence] national team and that the Respondent’s approval
of her request for a Change was the last piece for her to live her life in [country of

the Player’s new residence] as she had always wanted.

Further, the Player confirmed during the videoconference that she was fully aware

of all the consequences that come with the request for a Change.

When asked by one the Executive Committee’s members during the
videoconference whether the Player felt any loyalty towards the Appellant, she
answered that she was thankful to the Appellant for the opportunities given to her
early in her volleyball career, but that she had lived in [country of the Player’s new
residence] for a long time and developed immensely while playing and training with
[country of the Player's new residence] clubs. With [country of the Player's new
residence] feeling like her home and given that she had big plans, which included
playing for the [country of the Player's new residence] national team, it was the

Player’s wish to request a Change.
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Having heard the positions of the Player, the Appellant and the [New NF], the
Executive Committee engaged in an open discussion and thereafter issued the

Decision.

As to the merits of the case:

The FIVB rules and regulations, in particular the Regulations, shall apply primarily

and Swiss law subsidiarily.

The Appeal has no merit, as the Decision was issued in line with Article 5.2 of the

Regulations.

Contrary to the Appellant’s allegation, the Player has established residence in
[country of the Player’s new residence] for a minimum of two continuous years (cf.
Article 5.2.1 of the Regulations).

» The definition of residence in Article 5.3.1 of the Regulations is acknowledged
by CAS jurisprudence (CAS 2007/A1377) and in line with Swiss law (see AP
2018-03, para. 48 and 49).

= The Appellant has not submitted any substantiated explanation undermining
the Player’s residence permit, her written declarations (letters dated [date] ,
[date] and [date]) and her oral testimony during the extraordinary meeting of

the Executive Committee on date of the Executive Committee’s Decision.

» The fact that the Player has established residence in [city of the Player's new
residence], [country of the Player's new residence], since 2018 is strongly
corroborated by the Player having played for [country of the Player's new
residence] volleyball clubs as of the [year/year] season and having regularly
played in matches at least once a week. The Respondent is convinced that the
Player would not have been able to do so while not living in [country of the
Player's new residence] at the same time. Assuming that the Player has
commuted from [Player’s country] to play for and practice with [country of the

Player’'s new residence] clubs for the last three years is absurd.

= AP 2019-03 (para. 56 et seq.) confirms that playing for a club in a certain
country is strong evidence for the conclusion that such country is the place

where the player “lives and sleeps” (see Article 5.3.1 of the Regulations).
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» The Executive Committee duly exercised its right to approve of the Change despite

the lack of the Appellant’s consent in compliance with Article 5.2, last paragraph of

the Regulations.

The Player’s request for a Change is “reasonable and justifiable” because it

respects the Player’s clear, unambiguous wish for a Change.

According to Article 5.2, last paragraph of the Regulations, the Respondent has
the unequivocal, discretionary power to determine whether a Change is
reasonable und justifiable. A decision by the Respondent can therefore only be
challenged if it were made arbitrarily, i.e. under no circumstances reasonable
and justifiable. However, given that the Executive Committee held an
extraordinary meeting in which the matter was openly, unbiased and
extensively discussed and given that the Executive Committee listened to the

arguments and interests of all the parties involved, this was not the case.

When considering and balancing various interests and arguments of all parties
involved in a change-of-nationality matter, CAS jurisprudence emphasizes that
“the interests of athletes ’‘constitute a fundamental element’ of the Olympic
Movement’ (see CAS ad hoc Division (O. G. Sydney) 00/003, para. 44).

Therefore, the Player’s interests and wish for a Change must first and foremost
guide the Respondent’s assessment of what is reasonable and justifiable in the
case at hand. The Respondent is bound to an athlete-friendly interpretation of

the Regulations.

By contrast, the Appellant’s denial of consent to the Player's express wish is
obviously motivated by the desire to keep a very valuable and talented player
for its national team. Such motivation, however, cannot be relevant once the
objective criteria of Article 5.2 of the Regulations are met and the Player's
express wish has been submitted. Apart from that, the Player has expressed
on multiple occasions that her wish is to play for the [New NF] and the Appellant

cannot force her to play for its national team.

Even if the Appellant’s motivation had to be balanced against the Player’s
express will and the interest of the [New NF], it is to be noted that a substantial
part of the Player’s development over the last four years was due to [country of

the Player’s new residence] clubs, not the Appellant. The Player competed in
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the [country of the Player’s new residence] Women’s Volleyball League, one
of the best and most competitive women’s leagues in the world, for three
consecutive seasons. Therefore, plenty of the Player’s training took part in
[country of the Player's new residence] while she was playing for [country of
the Player’s new residence] clubs. In particular, the Player has been playing
and training for [country of the Player’s new residence] clubs since the age of
[number]. The years between [number] and [number] (the Player’s current age)
play a pivotal — if not the most important — role in the development and training
of a volleyball player, given that this is the time during which the physical

characteristics of a player develop and grow the most.

The Respondent executed the correct procedure set out in Article 5.2, last
paragraph of the Regulations by giving the Appellant and all other relevant
parties the opportunity to explain its reasons for the disagreement to the
Player’s request for a Change, both in writing and by testimony at the Executive
Committee ’s extraordinary meeting on date of the Executive Committee’s

Decision.

e Prayers for relief:

» The Respondent disagrees with the Appellant’s request for an oral hearing and

states that the Panel may decide the case on the basis of the written submissions,

given that not both parties have requested an oral hearing (cf. Article 19.6 of the

Regulations).

» The Respondent requests the Panel to

“l,

I1.

V.

dismiss the Appellant’s Appeal in its entirety;
order the Appellant to pay the entire costs of the present proceedings;

order the Appellant to pay a contribution to the Respondent’s legal fees.”

ADMISSIBILITY OF THE APPEAL

In accordance with general procedural principles, the relevant regulations applicable

for procedural purposes are those in force at the time that the action was commenced.
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The Panel notes that the Appeal was filed with the Secretariat on [date] , i.e. when the
2020 FIVB Disciplinary Regulations (the 2020 FIVB DR”) were in force.
Consequently, the Panel finds that the admissibility of the Appeal (and other
procedural issues such as, for example, allocation of costs) shall be examined based
on the criteria set forth in the 2020 FIVB DR.

a) Panel Competence: Pre-requisites

The Panel notes that certain admissibility requirements must be fulfilled for the FIVB

Appeal Panel to consider an appeal. With regards to the foregoing, the Appellant must:

i. file the appeal within fourteen (14) days of notification of the decision
(Article 19.1 of the 2020 FIVB DR); and
i. pay an administrative fee of CHF 2,000 (Article 19.2 of the 2020 FIVB DR).

The Appellant filed an appeal with the Panel on [date] , i.e. fourteen (14) days after
receipt of the Decision on [date] . Moreover, the Appellant paid the administrative fee

and provided proof thereof to the Secretariat on [date] .

In light of the above, the Panel is satisfied that the Appellant complied with the
requirements of Article 19.1 and 19.2 of the 2020 FIVB DR.

b) Panel Competence: General principles

The Panel is competent to hear appeals filed by an affected party against decisions of
FIVB bodies or Confederation bodies (Article 18.1 of the 2020 FIVB DR). In the present

case, it is undisputed that:

i. the Appellant, who was the Player’s Federation of Origin until the Decision, is an
affected party within the meaning of Article 18.1 of the 2020 FIVB DR; and

i. the Decision was issued by an FIVB body within the meaning of Article 18.1 of

the 2020 FIVB DR.

In addition, neither of the parties has challenged the jurisdiction of the Panel.
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In light of the above, the Panel appears to be, on a prima facie basis only, competent

to hear the appeal filed by the Appellant against the Decision.

c) Panel Competence: Exclusion of certain appeals

The Panel notes that not all decisions by FIVB bodies or Confederations bodies may

be appealed.

However, the Panel is satisfied that the restrictions set forth in Articles 16.6 and 18.2
of the 2020 FIVB DR do not apply in the present case because the appeal neither
concerns a reprimand nor a warning nor a fine in an amount of less than CHF 5,000

nor a referee’s decision.

In light of the above, the Panel is satisfied that it is competent to hear the appeal filed

by the Appellant against the Decision.

THE FIVB APPEALS PANEL DECISION

The Panel shall (a) decide on the law applicable to the present dispute before (b)

examining the merits of the decision.

a) The Law applicable to the merits of the Appeal

The Panel finds that FIVB Regulations shall apply primarily and Swiss law subsidiarily.

First, the Panel observes that Article 1.2 of the 2020 FIVB DR explicitly states that
Swiss law shall be applicable to the merits. Secondly, the subsidiary applicability of
Swiss law ensures that there is consistency in the applicable law throughout the entire
appeals procedure defined in the FIVB Disciplinary Regulations, i.e. an appeal before
the CAS. ltis clear from Article R58 of the Code of Sports-related Arbitration that Swiss
law would be applied. The CAS confirmed this approach in a previous appeal against
a FIVB Appeals Panel decision and found that Swiss law applied subsidiarily (CAS
2015/A/4095, para. 58). Apart from that, the Panel notes that both parties agree with
FIVB Regulations applying primarily and Swiss law subsidiarily.
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54  The Panel notes that the Decision was issued based on the FIVB Regulations in force
at the time of the occurrence of the contentious facts. The Panel agrees that it is the
2020 edition of the FIVB Sports Regulations (hereinafter the “2020 FIVB SR”) that
shall apply to the merits of the Appeal.?

b)  Merits

55 The Panel holds that the Appeal is to be dismissed, given that the Appellant has not
demonstrated that the Decision fell short of the prerequisites of Article 5.2 of the 2020
FIVB SR that reads as follows:

“A change of Federation of Origin (hereinafter "the Change") may be approved only

if the following conditions are cumulatively met:

5.2.1 The player has established residence in the country of his new Federation of
Origin (hereinafter "the new Federation") for a minimum of two (2) continuous

years immediately prior to the time of filing the application for the Change.
5.2.2 The player has obtained the nationality of the country of the new Federation.
5.2.3 The player's Federation of Origin agrees to the Change.
5.2.4 The new Federation agrees to the Change.

5.2.5 The applicable administration fee for the Change has been paid to the FIVB
(see Article 5.3 below).

In the event that the player’s Federation of Origin does not agree to the Change
under Article 5.2.3 and the wording of Article 5.2.3 notwithstanding, the FIVB
Executive Executive Committee shall have the unequivocal right to determine, in its
sole discretion, whether the Change is reasonable and justifiable and to approve the
Change, provided that the FIVB Executive Executive Committee gives an
opportunity to the player’s Federation of Origin to explain the reasons for its

disagreement.

2 The FIVB Appeals Panel notes for completeness that the 2020 and 2022 editions of the FIVB SR are identical
with regard to the provisions relevant for the outcome of the case at hand.
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The Appellant and the Respondent agree in that the requirements set out in
Articles 5.2.2, 5.2.4 and 5.2.5 of the 2020 FIVB SR are met.

With regard to Article 5.2.1 of the 2020 FIVB SR, the Appellant essentially argues that
the evidence submitted by the Player was not sufficient for the Respondent to accept
that the Player had established residence in [country of the Player’'s new residence]

for a minimum of two years prior to the time of filing her request for Change.

The Panel, however, is convinced that the Respondent could legitimately assume that
the Player had established residence in [country of the Player's new residence] within
the meaning of Article 5.2.1 of the 2020 FIVB SR.

The parties agree in that the term of “residence” is to be defined in accordance with
Article 5.3.1 lit. b. of the 2020 FIVB SR, whereby such term refers to the place where
a player “lives and sleeps and can be found in the majority of the days of the year”. In
assessing that the Player has established residence in [country of the Player's new
residence] , the Respondent relied on [country of the Player's new residence] permits
of residence valid since [date], a copy of the Player’s [country of the Player’s new
residence] passport and ITCs demonstrating that the Player had played for [country
of the Player's new residence] clubs in the seasons [year/year], [year/year] and
[year/year]. In addition, the Player provided both written and verbal testimony that she

lives in [country of the Player’s new residence] together with her family.

The Panel finds that the Appellant failed in rebutting this evidence brought forward by
the Player.

While it may be true that — as the Appellant argues — permit of residence, passport
and ITCs by themselves are not sufficient to prove that the Player has actually lived
and slept in a country, this does not hold true when these documents are considered
together, and in conjunction with the statements made by the Player herself. Assuming
that the Player has played for a [country of the Player’s new residence] club during
the whole club season that makes up for the majority of days of the year but lived and
slept in another country, e. g. [Player’s country], appears rather far-fetched. Adding to

this the fact that the Player has both a passport and permit of residence for [country
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of the Player’s new residence] , it is the most natural conclusion to assume that she
has actually lived and slept in [country of the Player’s new residence] . Taking further
into account the responsibilities of a professional volleyball player, i.e. particularly
attending training and matches, it appears evident that the Player both lived and slept
in [country of the Player’s new residence] and could be found there in the majority of
the days of the year. The Appellant, by contrast, has not provided any concrete and
credible evidence that could shed any doubt on the Player’s residence in [country of
the Player's new residence] . Therefore, the Respondent could legitimately be
convinced that the Player would not have been able to play for [country of the Player’s
new residence] clubs during three consecutive seasons while not living in [country of

the Player’s new residence] at the same time.

Furthermore, the Respondent could also legitimately rely upon the Player’s ITCs (cf.
AP 2019-03, para. 56) in assessing whether the Player had established residence
within [country of the Player’'s new residence] . The Appellant errs in assuming that
the ITCs cannot be used as an element to justify the Decision since they have never
been submitted or debated prior to the Decision. It is not the ITCs the Respondent
relied on, but the fact that the Player played in [country of the Player’s new residence]
from the [year/year] until the [year/year] season. The ITCs merely served as means of
evidence to prove such fact. The Appellant, however, also knew about such fact due
to the letters and the testimony of the Player. Apart from that, the Appellant could have
verified or rebutted such fact at any time, for example by way of consulting scoresheets

using a simple google research.

As regards Article 5.2.3 of the 2020 FIVB SR, the Appellant essentially argues that the
Change was not justifiable and reasonable and that the Executive Committee
illegitimately approved the Change (cf. Article 5.2 last paragraph of the 2020 FIVB
SR).

The Panel, however, is not convinced by the Appellant arguing that the Change was

not justifiable and reasonable.

First, the Appellant holds that the Player’s interest in changing her Federation of Origin

is not specifically justified given that she has only referred vaguely to her dreams.
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However, the Player's dream, i.e. her express will, is very important. In this respect,
the Respondent correctly referred to the fact that an athlete’s interests constitute a
fundamental element when considering and balancing various interests and
arguments of all parties involved in a change-of-nationality matter (cf. CAS ad hoc
Division (O. G. Sydney) 00/003, para. 44). Apart from that, pursuant to Article 5.2, last
paragraph of the 2020 FIVB SR, it is up to the Respondent to assess whether or not

a Change is justifiable — and not whether or not an athlete’s dream is justifiable.

Secondly, the Appellant argues that the Player’s interest in a Change does not appear
justifiable and reasonable, since pursuant to Article 2.2.1 of the 2020 FIVB SR, only
one player — having previously played for a first national team of the same age
category — can be part of a second national team for a given international competition.
Consequently, the Player would only be able to play for the [country of the Player’s
new residence] national team when [second Player's name] would not. The Panel,
however, is not convinced by this line of argument. For one thing, it should be noted
that the Player is younger than [second Player's name] and may therefore legitimately
hope to replace her as the only player having previously played for another national
team of the same age category within Article 2.2.1 of the 2020 FIVB SR. Apart from
that, the mere fact that the Player will face competition with regard to being nominated
to play for the [country of the Player’s new residence] national team does not render
the Change unreasonable or unjustified. Competition is absolutely natural in

professional volleyball.

Thirdly, the Appellant holds that the Player’s interest in a Change does not appear
justifiable and reasonable, because the [country of the Player's new residence]
Player’s club — and not the [New NF] — paid the FIVB administrative fee. However, as
already mentioned, the Player has expressly stated that it is her will to play for [country
of the Player’s new residence] . Inferring that the Player is not really interested in
playing for [country of the Player’s new residence] from the fact that a [country of the
Player's new residence] club — and not the [New NF] — has paid the FIVB

administrative fee is purely speculative.

Finally, the Appellant recalls that it was the Appellant itself that trained and educated

the Player into the world class player she is today and that the viability of its
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investments in the development of players would be questionable if such investments
could be jeopardized so easily. In this regard, the Panel considers it worthwhile noting
that any volleyball player is entitled to a Change once during his or her career, subject
to fulfilment of the relevant criteria (see Article 5.1 of the 2020 FIVB SR). Therefore,
from the perspective of a federation, any investment in the development of a player
potentially bears the risk of having been made in vain. Consequently, the mere fact
that the Appellant's investment in the Player's development might have been in vain
does not automatically mean that the Change was unreasonable or unjustified. Apart
from that, with regard to the case at hand specifically, the Panel notes that a
substantial part of the Player's development over the last four years was within
[country of the Player’s new residence] clubs and not due to an investment by the

Appellant.

In addition, the Panel finds that the Respondent legitimately approved the Change, i.e.
made use of its discretionary power pursuant to Article 5.2, last paragraph of the 2020

FIVB SR in a legitimate way.

While the Appellant is right in stating that discretion of the Respondent is not limitless
and does not call for a decision ex aequo et bono (see CAS 2019/A/6345 para. 62),
the Panel is unable to see why the Decision should have left the confines of what is

permissible.

The Appellant argues that the Decision was made arbitrarily, given that it did not (i)
refer to the reasonable and justifiable character of the Change, (ii) mention that the
Appellant’s arguments raised during the hearing have been heard and (iii) include any

justification or explanation with respect to the reasoning of the Executive Committee.

The Panel, however, finds that such argumentation is not convincing.

According to Article 5.2 of the 2020 FIVB SR,

“[a] change of Federation of Origin (hereinafter "the Change") may be approved

only if the following conditions are cumulatively met.” (emphasis added)

Page 21 of 25



74

75

76

VL.

77

The Panel finds that it is not entirely clear from this wording whether the Respondent
does in fact have discretion to reject a request for Change if the “conditions” referred
to in Article 5.2 of the 2020 FIVB SR are met. Instead, the wording could also be taken
to merely mean that without the “conditions” being fulfilled, the Respondent must not
grant the request. That said, the question of whether there is any discretion to deny a
request if all “conditions” are fulfilled does not fall to be decided here because even if
such discretion exists, there is no indication that the Respondent abused such

discretion by taking an arbitrary decision.

The standard of arbitrariness is a very strict one and it would be for the Appellant to
prove that the Respondent did in fact make an arbitrary decision, thus exceeding the

limits of its discretion. In the Panel’s view, the Appellant fell short of doing so.

First, the mere fact that the Decision does not explicitly refer to the reasonable and
justifiable character of the Change and the Executive Committee ’s reasoning neither
allows the conclusion that the Respondent did not assess the reasonable and
justifiable character of the Change nor that it did not take the Appellant’s arguments
into account. On the contrary, the Executive Committee held an extraordinary meeting
on date of the Executive Committee’s Decision in which the case at hand was
discussed. The Executive Committee listened to the arguments and interests of all the
parties involved and none of the parties made any objections as to the Executive
Committee appearing biased or acting in a biased way during or after the meeting. In
any case, even if one considered that the Executive Committee did not seriously
consider any of the Appellant’s arguments, this would not help the Appellant because,
as shown above, the conditions of Article 5.2 of the 2020 FIVB SR are fulfilled anyway.
Also, the Appellant has not pointed to any factual circumstances that would have
forced the Respondent to make use of any discretion that Article 5.2 of the 2020 FIVB
SR may provide in order to deny the request in spite of the conditions of Article 5.2 of
the 2020 FIVB SR being met. Accordingly, the Appellant’s argument of arbitrariness

must fail.
COSTS

The Panel notes that Article 19.2 in fine of the 2020 FIVB DR provides that the
administrative fee may be reimbursed if a party prevails. In the present case, the
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Appellant did not prevail on his appeal. Consequently, the Panel finds that it cannot

reimburse the administrative fee paid by the Appellant.

The Panel notes that there is no provision in the 2020 FIVB DR with regard to legal
costs which allows for the Panel to attribute said costs to a specific party.
Consequently, the Panel finds that the Appellant and the Respondent shall bear their
own legal costs.
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VIl. FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

1. The appeal filed by the [Appellant] is dismissed.

2. The FIVB decision dated [date] of the Executive Committee’s Decision
is confirmed.

No reimbursement of the administrative fee shall be granted.
4. Each party shall bear their own legal costs.
Any other requests for relief are dismissed.

Lausanne, [date of the decision]

Ms. Damaris Young
Chairperson

Mr. Gavin Dingley Mr. Thomas Berend
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

e Atrticle 20 of the 2020 FIVB Disciplinary Regulations that provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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