In the Matter of

[The Appellant]’
(hereinafter the “Club” or “Appellant”)

VS.

[a Continental Volleyball Federation]
(hereinafter “Continental Federation” or the “Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-01

Date: [date of the decision]

This appeal brought by the Club concerns the decision issued by the [Continental
Federation] legal chamber dated [date of the decision] (hereinafter the “Decision”). In the
Decision, the [Continental Federation] legal chamber found that the Club violated the
[Continental Federation] Volleyball Competitions Regulations 2023 (hereinafter
‘[Continental Federation] CR”) and the [Continental Federation] Disciplinary Regulations
2023 (hereinafter “[Continental Federation] DR”) by withdrawing from the [year-year]
[Continental Federation] [name of the competition] (hereinafter “[the Competition]”) and
sanctioned the Appellant with a repeal of the right to participate in the next edition of the
[Competition] and an amount of EUR 50,000.

L FACTUAL BACKGROUND

The following is an overview of the relevant facts concerning the Decision and these appeal
proceedings, listed in a summary manner for the sake of brevity. However, the FIVB Appeals
Panel notes that it has considered every submission in the file thoroughly even if it has not

been specifically addressed herein.

1 The Appellant is a [the Appellant's Country] professional volleyball club, which had

registered for the [year-year] edition of the [Competition].

Ln the interest of the protection of privacy, this is a redacted version of the decision. Any reductions are
marked with [Brackets].
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The Respondent is the governing body of volleyball at [Continental] level.

On [date], before the drawing of the lots of the main phase of the [year-year]
[Competition], the Club notified the [Continental Federation] that it withdrew from the

said competition.

On [date], the [Continental Federation] notified the Club about the opening of an
investigation regarding said withdrawal and invited the Club to submit its comments
by [date].

On [date], in accordance with an extension granted by the [Continental Federation],

the Club provided its comments.

On [date], the [Continental Federation] sent the investigation report to the president of
the [Continental Federation] legal chamber concluding that there are enough elements

to pursue the disciplinary procedure against the Club.

On [date], the [Continental Federation] notified the Club about a panel being appointed

to decide on the withdrawal and invited the Club to submit its comments on [date].

On [date], the president of the [Continental Federation] legal chamber decided to

submit the case to a panel composed of [name of the panel member] as sole member.

On [date], the Club filed a submission repeating the content of its statement of [date].

THE DECISION UNDER DISPUTE

On [date], the [Continental Federation] Legal Chamber issued the Decision, which in

its relevant part, reads as follows:

“17. As stated in art. 6.10 of the [Continental Federation] Disciplinary
Regulations the above-mentioned facts have indicated that the Club offended
the other clubs participating on the [Continental Federation] competition by
withdrawing from the competition before the drawing of the lots of the main

phase.
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18. It is clear that this kind of behavior has a negative impact on the
[Continental Federation] Competition as well.

19. The Legal Chamber Secretariat, after evaluating the letters sent by the
Club and the [Continental Federation], is of the opinion that these letters
provide sufficient evidence of the infringement committed by the Club.

20. The Legal Chamber Panel composed of [name of the panel member] as
sole member is of the same opinion that these letters provide sufficient

evidence of the infringement committed by the Club.

[..]

21. In deciding on the sanction(s) to be applied to the Club for having
breached article 6.10 of the [Continental Federation] Disciplinary
Regulations, the Panel has decided to sanction the Club as follows:

a. With a fine of EUR 50.000, according to the Section 10, the article 169 of
the [Continental Federation] Volleyball Competition Regulations.

b. With a repeal of the right to participate to the next edition of [Continental

Federation] [name of the competition].

[.]

FOR THE REASONS SET OUT ABOVE, THE [Continental Federation]
LEGAL CHAMBER HAS DECIDED:
e The Club violated the [Continental Federation] Volleyball
Competitions Regulations and the [Continental
Federation] Disciplinary Regulations by withdrawing
from the [year-year] [Continental Federation] [name of
the competition].
e For this reason, according to article 6.10, par. 3, point b,
of the [Continental Federation] Disciplinary Regulations,
The Club shall be sanctioned with a repeal of the right to
participate to the next edition of the [Continental

Federation] [name of the competition].
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e According to the Section 10, the article 169 of the
[Continental  Federation] Volleyball = Competition
Regulations, The Club shall be sanctioned with an
amount of 50,000 euros.

e The Club shall pay to the [Continental Federation] the
filing fee of 600 euros.

e The Club may lodge an appeal before the FIVB Appeals
Panel within 14 days, according to the FIVB Disciplinary

Regulations.” (emphasis as in original)

APPEAL BY THE CLUB AGAINST THE DECISION

a) Proceedings before the FIVB Appeals Panel

On [date], the Appellant filed a notice of appeal (hereinafter the “Notice of Appeal”)

against the Decision and paid the applicable handling fee.

On [date], the FIVB Appeals Panel Secretariat (hereinafter the “Secretariat”)
acknowledged receipt of the Notice of Appeal and the administrative fee on [date]. The
Secretariat informed the parties that the dispute would be heard by the FIVB Appeals
Panel Chairperson, Ms. Damaris Young (PAN), and two additional members
designated by the Chairperson in accordance with Article 17.3.1 of the 2023 edition of
the FIVB Disciplinary Regulations (“FIVB DR”). Finally, the Secretariat set a deadline
for the Appellant to file its Reasons for Appeal by no later than [date].

On [date], the Appellant filed its reasons for appeal (hereinafter the “Reasons for

Appeal’).

On [date], the Secretariat acknowledged receipt of the Appellant's Reasons for
Appeal. Additionally, the Secretariat invited the Respondent to file its Answer by no
later than [date]. The Secretariat also informed the parties that the FIVB Appeals Panel
would be composed as follows to hear the present appeal: Ms. Damaris Young (PAN),

Chairperson, Ms. Emba Leung (CHN) and Mrs. Katayoun Arabzadeh (IRI), Members.
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On [date], the Respondent requested an extension of its deadline to submit its Answer.
On the same day, the Secretariat invited the Appellant to provide its comments on the
request by no later than 17:00 on the same day. On the same day, the Appellant, while
agreeing to the requested extension, noted that no specific date had been mentioned
in the Respondent’s request and stated that a one-week extension would be

appropriate.

On [date], the Secretariat acknowledged receipt of the Appellant's comments on the
Respondent’s request and granted a one-week extension of the deadline to file the

Answer, i.e., the Answer was to be filed by no later than [date].

On [date], the Respondent filed its answer (hereinafter the “Answer”).

On [date], the Secretariat acknowledged receipt of the Answer and noted that the FIVB
Appeals Panel would deliberate on the case shortly. In addition, the Secretariat
informed the Parties that the FIVB Appeals Panel would issue further instructions or a

decision in due course based on the written submissions filed by the Parties.

b) Positions of the Parties

The position of the Club can be summarised as follows:

As to the facts of the case:

» In [date], the Club faced an unexpected issue with the competition hall where its
team played national and international matches. Since then, the Club used various
competition halls, handling the [Continental Federation] requirements, national
public authorities’ decisions as well as economic and financial considerations. Until

the last moment, the Club attempted to find a solution satisfying everybody.

» On [date], left with no other choice, the Club notified the [Continental Federation]
about its withdrawal from all [Continental] volleyball competitions organized by the

[Continental Federation] for the [year] season.

As to the merits of the case:

» Applicable law
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The FIVB Regulations in their versions at the time of the occurrence of the
contentious facts, i.e., the Club’s withdrawal on [date], shall apply primarily

and Swiss law subsidiarily.

The FIVB Appeals Panel confirmed that only regulations in force are to be

considered (Decision in 2021-01, par. 28).

As per Article 2.10.1.4 of the FIVB Constitution, the regulations of the
Confederations “will enter into force at the time of their approval by the

FIVB’. This wording is express, clear and unequivocal.

As per the documents publicly available, to the best of the Appellant’s
knowledge, there is no evidence of any approval by a FIVB body of the
aforementioned [Continental Federation] Regulations, e.g. [Continental
Federation] DR, [Continental Federation] Legal Chamber Regulations,
[Continental Federation] CR, etc. As such, it is to be understood that the
said [Continental Federation] Regulations did not enter into force and
hence, have no legal existence. Accordingly, the [Continental Federation]

Regulations cannot be considered.

As a result, only the FIVB Regulations, primarily, and Swiss law,

subsidiarily, are to be applied in the present proceedings.

In case the FIVB Appeals Panel considers that the [Continental Federation]
Regulations entered into force and are to be applied in the present
proceedings, as per the FIVB Appeals Panel, the FIVB Regulations prevail
over the [Continental Federation] Regulations (Decision in 2021-01, par.
22).

» Breach of the principle of legality

The principle nulla poena sine lege i.e., the principle of legality is a
generally accepted and well-known principle. The applicability and effects
of this principle on the disciplinary field, especially on sanctions, has been
addressed numerous times by the CAS (CAS 2021/A/8076, par. 53, CAS
2020/A/7019, par. 111, CAS 2022/A/8651, par. 94, CAS 2019/A/6278, par.
48, CAS 2021/A/8371, par. 83). Accordingly, an offence and its related

sanction must:

Page 6 of 34



e be included under express provisions of the regulations of the

sports governing body;
e exist at the time of the alleged offence; and

e be based upon regulations which have been adequately

adopted and have properly entered into force.

= The Decision was based on the [Continental Federation] DR and CR and
not the relevant FIVB Regulations. The said [Continental Federation]
Regulations did not enter into force and do not have any legal existence.
Consequently, it cannot be considered that there was no valid, express
provision describing the offence and its sanction. There was no proper

regulatory basis for the Decision and hence, it must be overturned.
» Breach of the FIVB Regulations

= As per Articles 2.10.2.3 and 2.10.4.2 of the FIVB Constitution, Article 4.3.2
of the FIVB General Regulations and Article 2.7 of the FIVB DR:

o the [Continental Federation] shall comply with the FIVB
Regulations, including the FIVB DR; and

¢ the [Continental Federation] shall only apply sanctions stated
under the FIVB Regulations, specifically the FIVB DR.

This was confirmed further by CAS in CAS 2020/A/7437 (par. 69-70).

* Hence, any disciplinary sanction issued by the [Continental Federation] is
to be based upon the FIVB Regulations with respect to its scope,

characterisation, quantum, etc. and should comply with these regulations.

= As per Article 12.3 of the FIVB DR, in the event of “withdrawal from
international competitions” by National Federations, this shall be
sanctioned with its exclusion from the following competition and a fine of
up to CHF 10,000. Further, as per Article 12.4 of the FIVB DR, in the event
of “withdrawal from authorized competitions” by National Federations,
depending on when the withdrawal takes place, a fine equivalent to two-
thirds of the amount established for identical cases in Article 12.3 shall be

imposed.
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The [Competition] is the main competition of the [Continental Federation]
for clubs and as such, it is obviously recognized by the FIVB under Article
2 of the FIVB Event Regulations. Registration of a team to this competition
is initiated through the [Continental Federation] database by a National
Federation. As such, Article 12.4 of the FIVB DR apply to the withdrawal of

a club from this competition.

Only afine is stated as a corresponding sanction to the withdrawal from the
said competition and as per Article 12.3 of the FIVB DR, this fine amounts
to CHF 6,666.67 (two-thirds of CHF 10,000). In the Decision, a fine of EUR
50,000 was imposed on the Club which is 7.5 times the amount provided
in Article 12.3 of the FIVB DR. Hence, the [Continental Federation]

breached the FIVB DR and the Decision must be overturned.

» Breach of the principle of proportionality

The principle of proportionality is a generally accepted and well-known
principle which has been explained in CAS 2022/A/8651 (par. 225-226) and
applied by the FIVB Disciplinary Panel in its Decision in 2023-02 (par. 28)
and by CAS in CAS 2022/A/8592 (par. 95). This principle is also to be found
in Article 16.6.1 of the FIVB DR. As per Atrticle 2.7 of the FIVB DR, the
[Continental Federation] has to apply Article 16.6.1 of the FIVB DR.

In the Decision, the [Continental Federation] failed to consider the
aggravating and mitigating circumstances with respect to the Appellant’s
withdrawal from the [Competition] and failed to detail the effect of these
circumstances on the applicable sanction. The FIVB Appeals Panel has
stated that these failures are a breach of the principle of proportionality
(Decision in 2021-01, par. 43-44). Hence, the [Continental Federation]
breached the principle of proportionality, and the Decision must be

overturned.

» Proportionate sanction

The Appellant understands that the FIVB Appeals Panel has the ability to
hear the case de novo and make an independent determination of the
correctness of the Parties’ submissions on the facts and the merits. The

Appellant does not aim to address the characterisation of the offence stated

Page 8 of 34



under Article 12.4 of the FIVB DR, i.e., withdrawal from a competition but

challenges the corresponding sanction.

The conditions for the FIVB Appeals Panel to review a sanction are detailed
by CAS in CAS 2021/A/8014 (par. 44) and CAS 2020/A/6920 (par. 82). The
Decision does not contain any legal reasoning and only the alleged
applicable regulatory framework is mentioned. In CAS 2020/A/6920 (par.
61), the CAS Panel considered the absence of sufficient legal reasoning.
In the present case, considering the absence of legal reasoning with
respect to the sanction, the FIVB Appeals Panel is entitled to review the
sanction without having to assess the threshold of the evident and grossly
disproportionality of the sanction and to apply a stricter legal yardstick as it

would have if the [Continental Federation] had provided a legal reasoning.

In any case, this threshold is indisputably reached since the [Continental

Federation]:

e applied a fine with an amount which is 7.5 times the one stated
in Article 12.4 of the FIVB DR;

e applied a suspension to participate to a competition which is
not stated under Article 12.4 of the FIVB DR; and

e breached the principle of proportionality.

Article 16.6.1 of the FIVB DR mentions the criteria to determine the extent
of the sanction. The FIVB Disciplinary Panel (Decision in 2023-02, par. 28)
and the FIVB Appeals Panel (Decision in 2021-01, par. 42) also had the
opportunity to discuss which circumstances are to be taken into account to

determine the extent of the sanction.
In the present case, it is to be observed that:

¢ the Club is a first-time offender, i.e., it has never been subject
to a disciplinary sanction issued by the [Continental
Federation] and/or the FIVB;

¢ the Club withdrew few days before the drawing of lots of the

Competition:
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o in order to avoid any possible disturbance in the
organisation of the Competition after the drawing of

lots; and

o after several attempts to (i) find an alternative
competition hall and (ii) obtain a temporary approval

by the [Continental Federation].

e In the FIVB DP Decision in 2017-02 (par. 47), the FIVB DP
acknowledged that the FIVB had the intent to punish more
severely, cases of withdrawals during a competition or non-
appearance at the beginning of a competition than cases of

non-registration, for instance.

e The [Continental Federation] did not suffer any damage since
it organised the drawing of lots on the due date and did not

report any alleged damage to the Club.

= Since the fine under Article 12.4.2 of the FIVB DR amounts to CHF
6,666.67, an amount of CHF 4,000 would appear proportionate. Hence, the
Club will accept a fine of CHF 4,000 but, in any case, not higher than CHF
6,666.67.

» Time limit and missing evidence

= The [Continental Federation] failed to set the terms and time limits for the
payment of the fine, and hence, it is to be understood that there is no time
limit for the payment. Therefore, the FIVB Appeals Panel shall set the time
limit.

= Furthermore, the [Continental Federation] did not provide the Club with two
documents referred to in the Decision i.e., the request from the [Continental
Federation] Legal Chamber Secretariat to the [Continental Federation]
Clubs Department for further information and the answer from the
[Continental Federation] Clubs Department to the same. The Club states
that the [Continental Federation] is to provide these documents during the

present proceedings.

Prayers for relief:
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» The Club’s prayers for relief read as follows:
= ‘“the [Continental Federation] requlations are not considered as part of the

applicable law to the present proceedings;

= the Decision is overturned;

= the Club is sanctioned only with a fine in the amount of four thousand
Swiss franc (CHF 4,000) or, in any case, not higher than six thousand six
hundred sixty-six Swiss franc and sixty-seven cents (CHF 6,666.67);

= the Club is ordered to pay the aforementioned fine by the time limit set by
the FIVB Appeals Panel; and

= the [Continental Federation] is ordered to reimburse the Club an amount

of two thousand Swiss franc (CHF 2,000) as administrative fee.”

20 The position of the [Continental Federation] may be summarised as follows:

As to the facts of the case:

» The Appellant was eligible and registered for the [Competition] for the [year-year]
season. However, about two weeks after the closure of registration, the Appellant
notified its withdrawal to the [Continental Federation] on [date], the day before the

drawing of lots. This offence has been sanctioned by the Decision.

As to the merits of the case:

» Applicable law

= |t should be noted that the meaning of the last sentence of Article 2.10.1.4
of the FIVB Constitution is unclear as opposed to the Appellant’'s
allegations. Irrespective of the interpretation method adopted, the provision
has to be interpreted in its entirety rather than sentence by sentence or
word by word. In order to understand the meaning and the aim of the said
article, a teleological interpretation of the said article needs to be followed
rather than a literal interpretation. As such, the true aim and meaning of
this article is to ensure that, in principle, rules governing volleyball around
the world do not contradict or jeopardize FIVB’s general principles. This is
only to provide minimum standards and guidance to 5 Confederations and

222 member national federations across the world.
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The aim and purpose of the article is not to submit each and every change
in Confederations’ statutes and regulations to the approval of the FIVB; but
to maintain an ultimate monitoring power. Indeed, this is also evidenced by
the fact that there is no mechanism or procedure that has been put in place
by the FIVB. It follows that the approval mentioned in the article merely
implies the monitoring power of the FIVB, and, without need of an express
statement or separate action from FIVB, the statutes and regulations are

deemed approved unless declared otherwise.

Ad absurdum, all statutes and regulations of 5 confederations as well as all
their operations and decisions taken in accordance therewith would be
baseless. Not to mention that, until now, there are several decisions that
FIVB Appeals Panel made, taking Confederation Regulations into account.

They cannot be considered invalid and unlawful.

The FIVB Appeals Panel, in its decision in case 2022-02, in paragraph 65
stated that “The New FIVB/[Continental Federation] Regulations have been
validly adopted”. There are further references to the [Continental
Federation] Regulations in that decision. The FIVB Appeals Panel also
upheld the application of the [Continental Federation]’s Regulations in case
2021-01 (para. 15), which underlines that there is no reason to doubt the
validity or enforceability of the [Continental Federation] Regulations. It
follows, therefore, that well-established FIVB case law further emphasises
that [Continental Federation] Regulations remain applicable. These
[Continental Federation] Regulations were previously not formally
approved by the FIVB either, as all [Continental Federation] Regulations

are published, and FIVB is aware of them.

All clubs, in order to register to a [Continental Federation] competition are
required to complete [Continental Federation] Form 01 [Continental
Federation] Volleyball [Continental] Cups Club/Team Commitment as set
forth in Article 36.1 of the [Continental Federation] Volleyball Competition
Regulations. [Continental Federation] Form 01 signed by the Appellant on
[date] sets forth that the Club agrees to, acknowledges and warrants to

abide by the [Continental Federation] Statutes, General Regulations, CR,
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DR, Legal Chamber Regulations, Official Communications, guidelines and

[Continental Federation] bodies decisions.

It is undisputable that all persons are bound by their undertaking.
Furthermore, it should be underlined that it is also a well-known legal fact
that the choice of law of the parties would surpass any hypothetical debate
around the applicability of certain laws, and, in the present case, there is
no doubt that the Appellant consented, undertook and accepted to be
bound by [Continental Federation] Statutes and Regulations. The same
commitment has also further been undertaken and approved by the

National Federation, which the Appellant is affiliated with.

Hence, the [Continental Federation] DR and the [Continental Federation]

CR that were in force at the time of the offence committed should primarily

apply.

» Alleged breach of principle of legality

As stated above, the [Continental Federation] Regulations shall primarily
apply to this case. These regulations provide for express provisions of the
offence committed and the applicable sanction (as also accepted and
referred to by the Appellant). Hence, the principle of nulle poena sine lege,
which is the foundation of the criminal and disciplinary law was well
respected, in line with the various CAS decisions referred to by the

Appellant.

In view of the clarity of the described offences and sanctions, at the time of
its withdrawal, the Appellant was already aware that this was a
sanctionable offence and that it would face a fine. In its letter dated [date]
sent to [Continental Federation] on [date] announcing its withdrawal, the
Appellant stated “We would kindly ask you to take this into account when it
comes to considering fines”. Therefore, there was not even a question or
lack of clarity with respect to the offensive nature of the action and its

consequences.

» Alleged breach of the FIVB regulations

The Appellant bases its allegations solely on the fact that Article 12.4 of the

FIVB DR stipulates a lower monetary fine than [Continental Federation]'s.
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The referred article concerns only sanctions to be imposed by the FIVB and
the withdrawal from FIVB recognized competitions; whereas,
[Competition], being a continental senior club championship, does not fall
under this scope. It is an Official Competition as per Article 1.3 and 2.4 of
the FIVB Event Regulations. The latter article also states that the relevant

Confederation will authorize and approve the CR.

Article 14.5 of the FIVB DR also supports the same view as it states clearly
that “The Confederations are competent to impose sanctions at the
continental level provided that the matter does not fall within the
competence of an FIVB body...”. The same article further goes on to
specify which matters are excluded from Confederations’ competence and
this case does not relate to any of them. It goes without saying that
competence comprehends not only judging if an action requires sanction
but also the applicable sanction. Thus, the [Continental Federation] is

competent to decide on the sanction to be imposed on the Appellant.

Article 12.3 of the FIVB DR is not applicable to this case either, since it

deals specifically with the withdrawal of National Federations.

Even if it were assumed that the aforementioned articles of the FIVB DR
related to the case at hand, they would still be inapplicable in the presence
of a lex specialis, as the latter takes precedence over any general rules.
Since [Continental Federation] Regulations are specifically stipulating the
sanction to be imposed in the specific case of (not only withdrawal from
competitions but) the withdrawal from [Competition], these will override any

other general rules there may be.

The divergence of the amounts for the sanctions related to withdrawal may
not constitute a contradiction as long as there is no prohibition in the FIVB
Regulations on Continental Federations to freely decide applicable
sanctions. Such contradiction can only be alleged if the FIVB Regulations
set a limit for all sanctions to be imposed by Confederations. In the absence
of this, [Continental Federation] may not be prohibited from applying a
higher fine than FIVB. Nowhere in the FIVB Regulations is it stated that the
fine imposed in case of withdrawal from [Competition] may not be higher
than CHF 10,000.
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Article 32 of the [Continental Federation 2] Statutes Edition 2015 also set
forth a divergent position, stating that a fine of up to USD 50,000 may be

imposed.

» Alleged breach of the principle of proportionality

The Appellant, as is clear from its letter dated [date], was fully aware of its
withdrawal being a breach of the [Continental Federation] regulatory
framework and accepted that it will be fined. The Appellant in the said letter
requested that the [Continental Federation] take into account that the
withdrawal was prior to the drawing of lots, when considering the fine.
Hence, the breach did not take place unintentionally, unknowingly or
because of negligence but rather the breach is wilful misconduct, which is

to be punished with the most severe sanction.

Prior to the registration and the sequence of the events that followed
afterwards, the Appellant had admitted in its letter dated [date] that they
could not play the [year-year] season [Competition] matches in [the Venue]
because it does not fulfil [Continental Federation] requirements. This venue
is almost like a school gym and in the Appellant’'s own words was “able fo
welcome only 1.000 spectator with the stand on one side and with no [sic]

enough space for LED panels”.

Yet in the same letter, the Appellant requested an exception to use the said
gym for the [Competition] for at least the next two seasons. The Appellant
also did not offer any concrete plan of action for the upcoming terms. The
use of the phrase “at least next two seasons” shows that the Club did not
have any future plans or a planned timeframe or even an estimation of the
schedule. The same was also reiterated in the “Timeline of the stadium
situation” enclosed in the Appellant’s letter dated [date] expressing that
their initial goal when using the [Venue] in the season [year-year] was to

stick to the local games and play the [Competition] in [Venue 2].

The Appellant should not have been surprised that the [Continental
Federation] responded in its letter dated [date] that the [Venue] does not
meet the minimum requirements, and, in the absence of any concrete
solutions for the next twelve months, there is no ground for exceptional

permission.
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Hence, if not earlier, the Appellant already knew at least about three weeks
before the registration and more than one month before its withdrawal, that
it would not be granted an exception. The Appellant yet persisted on using
the said arena in its letter dated [date] without offering any plans, despite
having registered for the [year-year] [Competition] with the commitment to

play at [Venue 2], which satisfied the criteria.

Although the Appellant claims otherwise, it cannot be considered that it
acted in a cooperative manner and in good faith to solve this issue. The
Club informed the [Continental Federation] of its intention to use [Venue 3]
together with another club [Club’s name] but since the match calendar of
that club differed significantly, this would entail date changes of all matches
in the same pool. This will impact other clubs as well. This kind of request
is far from being a cooperative and solution-oriented approach when one
club requests everything to be designed in a way to cater to its needs to
the extent that it is detrimental to the whole of the competition. The
[Continental Federation] is willing to assist and help the clubs in any way
possible, but the [Continental Federation] also has a responsibility to look

out for all clubs and stakeholders to ensure a balance and greater good.

The Club put forward various times that the closure of the very original
arena where it used to play is a force majeure but considering the referred
closure took place in [date], one would think the Club should have found a

sustainable solution by now.

The facts of the FIVB Appeals Panel decision in 2021-01 quoted by the
Appellant, differ from the case at hand as in that case the club showed
active cooperation to rectify the breach and mitigate the consequences. In
the present case, it is clear that the Appellant merely expected the
[Continental Federation] to accommodate its requests and even waited
until the last moment to announce its withdrawal to push [Continental
Federation] to the corner to force it to go along with whatever the Appellant
wishes. This put the [Continental Federation] in a difficult position in order
to find alternatives or mitigate the effects of such withdrawal, not to mention
that the drawing of the lots is also broadcasted online worldwide, and such

last minute news have a shocking and scandalous effect that risks to
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impacting the reputation of the most premium club volleyball competition in
[Continent]. Between when the Appellant registered to the competition on
[date], until the drawing of the lots, there was one month and a half time

period. There is no ground for a rebate.

Since the withdrawal took place prior to the drawing of lots, this has a
smaller damage and effect on the competition in comparison to any later
withdrawal, and this was indeed taken into consideration by the
[Continental Federation] when assessing the sanction. This is why the
Appellant was not sanctioned with EUR 100,000 or 150,000 fine and a
repeal of the right to participate in all [Continental Federation] competitions

for two years.

In order to ensure proportionality, the [Continental Federation] Regulations
set forth a scale of sanctions that are applicable to different competitions
and different stage of the same, in accordance with the gravity of the
actions and the seriousness of the loss/damage caused. Taking
particularities of each case into account, [Continental Federation]
implemented a different sanction for withdrawals from [Competition 2], Age
Group Volleyball [Continental] Championships, [Competitions 3 and 4],
[Competition] and [Competition 5] and [Competition 6]. Moreover,
[Continental Federation] also makes a distinction between sanctions
applicable to withdrawals from [Competition] prior to drawing of lots, prior
to the team’s last match day of the quarter finals and after the team’s last
match day of the quarter finals. Similarly, the Appellant being a first-time
offender has also been rightfully taken into account by the [Continental

Federation].

As per Article 170 of the 2023 [Continental Federation] Competitions
Regulations, the amount of a financial sanction is determined according to
the relevant [Continental Federation] competition and its level in which the
failure to comply happens and the gravity of the failure. As the level of the
[Competition] is higher than other cups, such sanction is also higher for this
competition. This ensures higher standards for the most premium product.
Higher standards and stricter requirements are in place for not just the

stadium but other matters related to this competition as well. Accordingly,
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the participation fee set for this competition is also higher than others.
There is also a minimum attendance requirement in place for this
competition which does not exist for others. Article 8 paragraph 12 of the
CR stipulate clearly that [Competition] is the only “[Continental Federation]
Top Event” along with the [Continental Federation] [Competition 2] Final
Phase. [Continental Federation] makes an investment of EUR 8,000,000 in
[Competition] every year with a total prize money of EUR 4.7 million,
including EUR 613,000 to the winner and EUR 359,000 to the runner-up.
All of this demonstrates the importance of this competition, and why it is

treated differently from other cups.

When assessing the proportionality, one should consider that the
[Competition] is the [Continental Federation]'s most premium club product,
and the [Continental Federation] feels a strong obligation to protect its
reputation and value to prevent the occurrence of such a breach. In over a
decade, there has been no such withdrawal as the Club’s withdrawal. The

laws should be such that they disincentivise the violation thereof.

The approval to use sports halls that were given as example by the
Appellant in the first instance proceeding is irrelevant. The capacity of
[Venue 4] was increased to 2,080 and the [Venue 5] was only used for
other cups and prior to its first use for the [Competition], its capacity was
increased to 2,500. The [Venue 6] was never granted an exemption by the

[Continental Federation].

» Club admits the offence and accepts to be sanctioned

The Appellant does not dispute the fact that it has committed the offence
described in the relevant regulations and does not claim that the offence or
the applicable sanctions were not in its knowledge at the time of the
offence. The Club acknowledges the offences and even accepts that it

should be sanctioned, in its appeal brief.

The Decision, in addition to the fine, also imposes a repeal of the right to
participate in the next edition of the [Competition], which has not been
objected to by the Appellant anywhere in its appeal brief. If this sanction
was agreed to by the Appellant, then this is further proof that the offence

was well-established.
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» The FIVB Appeals Panel’'s ability to review as per CAS jurisprudence is
limited to evident and gross disproportionality, whereas there is no such

issue in the Decision.
» Alleged failure of setting a time limit for payment

= With respect to sanctions such as monetary fine listed in Article 5.1 of the
[Continental Federation] DR, Article 5.5 para. 1 stipulates that “unless
decided otherwise by the competent body, a financial sanction is paid no
later than three months after the decision is issued”. Moreover, Article
6.11.2 further clarifies that the [Continental Federation] invoices set the
deadline for payment. In this case, the invoice dated [date] bearing no.
2024/37 clearly indicated that the “due date” is [date], and it also stated that

any overdue invoice shall be subject to a late payment charge.

Prayers for relief:

» The [Continental Federation]’s prayers for relief read as follows:

“41. For all the reasons above-mentioned and other reasons that could be ex-
officio considered by the Appeals Panel, we request the dismissal of the
appeal of the Appellant;

42. We further request that the Appellant is ordered to solely bear all
administrative and legal expenses related to the Appeal.”

ADMISSIBILITY OF THE APPEAL

In accordance with general procedural principles, the relevant regulations applicable

for procedural purposes are those in force at the time that the action was commenced.

The FIVB Appeals Panel notes that the Notice of Appeal was filed on [date], i.e., when
the 2023 FIVB Disciplinary Regulations (the “2023 FIVB DR”) were in force.
Consequently, the FIVB Appeals Panel finds that the admissibility of the Request (and
other procedural issues such as, for example, allocation of costs) shall be examined
based on the criteria set forth in the 2023 FIVB DR.

a) FIVB Appeals Panel Competence: Pre-requisites
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The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled
for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the
Appellant must:

i. file the appeal within fourteen (14) days of notification of the decision
(Article 19.1 of the 2023 FIVB DR); and
ii. pay an administrative fee of CHF 2,000 (Article 19.2 of the 2023 FIVB DR).

The Appellant filed the Notice of Appeal with the FIVB on [date], i.e., within fourteen
(14) days after receipt of the Decision on [date]. Such Notice of Appeal has been
forwarded to the Secretariat and the procedure has been continued under the rules
for the FIVB Appeals Panel. The Appellant paid the administrative fee for the Appeals
Panel proceedings, whose receipt in full on [date] was confirmed by the Secretariat on
[date].

In light of the above, the FIVB Appeals Panel is satisfied that the Appellant complied
with the admissibility requirements of Article 19.1 and 19.2 of the 2023 FIVB DR.

b) FIVB Appeals Panel Competence: General principles

The FIVB Appeals Panel is competent to hear appeals filed by an affected party
against decisions of FIVB bodies or Confederation bodies (Article 18.1 of the 2023
FIVB DR). In the present case, it is undisputed that:

i. the Appellant is an affected party within the meaning of Article 18.1 of the 2023
FIVB DR; and

ii. the Decision was issued by a Confederation body within the meaning of Article
18.1 of the 2023 FIVB DR, namely the [Continental Federation] Legal Chamber.

In addition, neither of the parties has challenged the jurisdiction of the FIVB Appeals

Panel.

In light of the above, the FIVB Appeals Panel appears to be competent to hear the
appeal filed by the Appellant against the Decision.
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c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederations

bodies may be appealed.

However, the FIVB Appeals Panel is satisfied that the restrictions set forth in Articles
16.8 and 18.2 of the 2023 FIVB DR do not apply in the present case because the
appeal neither concerns a reprimand nor a warning nor a fine in an amount of less

than CHF 5,000 nor a referee’s decision.

In light of the above, the FIVB Appeals Panel is satisfied that it is competent to hear

the appeal filed by the Appellant against the Decision.
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THE FIVB APPEALS PANEL DECISION

The FIVB Appeals Panel shall (a) decide on the law applicable to the present dispute

before (b) examining the merits of the Decision.

a) The Law applicable to the merits of the Appeal

The FIVB Appeals Panel notes that the [Continental Federation] Legal Chamber
issued the Decision on the basis of the [Continental Federation] CR and [Continental
Federation] DR. In the present appeal, the Appellant claims that the said [Continental
Federation] Regulations shall not apply. The Appellant cites Article 2.10.1.4 of the
FIVB Constitution which states that the statutes and regulations of Confederations will
enter into force “at the time of their approval by the FIVB”, and since, according to the
Appellant, there is no publicly available document indicating such approval of the
various [Continental Federation] Regulations, they cannot be considered applicable.
In its response, the [Continental Federation] argues that a teleological interpretation
of Article 2.10.1.4 of the FIVB Constitution should be adopted which can only lead to
the result that the [Continental Federation] Statutes and Regulations are “deemed

approved unless declared otherwise”.

The FIVB Appeals Panel finds that neither the Appellant’'s nor the Respondent’s

argumentation is convincing but rather comes to the following conclusion:

Itis undisputed that the [Continental Federation] Regulations regarding the withdrawal
from competitions have not been submitted to the FIVB for approval as foreseen under
Article 2.10.1.4 of the FIVB Constitution. Such regulation is reinforced by the
[Continental Federation] Statutes, namely Section 3 of the [Continental Federation]

Statutes which states:

“The [Continental Federation], in the context of its activities, responsibilities
and prerogatives in connection with the practice of Volleyball in all forms, is
obliged at all times, and without restriction, to respect and apply the
Rules, decisions and sports practices established for the world sports

structures recognized by the I0C, and in particular those fixed by the FIVB,
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to coordinate the activities of Volleyball internationally.” (emphasis
added)

Hence, although the Panel finds that the [Continental Federation] may, in principle,
promulgate its own regulations, including imposing sanctions for violations of its
regulations, such competence of the [Continental Federation] (and other
Confederations) is inevitably linked to the compliance with Article 2.10.1.4 of the FIVB
Constitution in connection with Article 4.2.3 FIVB General Regulations. This is further
confirmed by Article 2.10.2.3 of the FIVB Constitution, which clarifies that the
Confederations shall indeed have broad autonomy within the FIVB, provided always

that they abide by the FIVB Constitution, regulations and decisions.

Therefore, the FIVB Appeals Panel finds that, without the approval by the FIVB, the
[Continental Federation], at least, runs the risk that its disciplinary decisions based on
its own set of rules governing withdrawal from [Continental Federation] competitions
could be revised by the FIVB Appeals Panel if its decisions are not in conformity with
the FIVB Constitution and FIVB Regulations. In other words, while the lack of a formal
approval by the FIVB would not invalidate the [Continental Federation] regulations per
se, the [Continental Federation]’s breach of its regulatory obligations may result in any

measures based on such unconfirmed regulations being lifted/amended by the FIVB.

As a result, the FIVB Appeals Panel finds that the question whether the Appellant's
signing of the “[Continental Federation] Form 01” titled “[Continental Federation]
Volleyball [Continental] Cups Club/Team Commitment” constituted a contractual
acknowledgement of the [Continental Federation] regulations can be left open since,
in any case, it is under the competence of the FIVB Appeals Panel to bring the
[Continental Federation] decision in line with the FIVB Rules and Regulations. This
approach is also confirmed by the general rule regarding the Confederation’s own
jurisdiction as provided for in Article 4.3.1 of the FIVB General Regulations:
“Confederations are supporting institutions of the FIVB. As such, it is their
responsibility and duty to implement the Constitution, Regulations, decisions and

administrative actions of the FIVB.”
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In this context, the FIVB Appeals Panel notes that the [Continental Federation]’s
argument that its autonomy must allow it to provide for higher financial sanctions in
case of late withdrawal based on the economic value of its competitions, does not
warrant a different approach. While such argument might have been taken into
consideration in the event that [Continental Federation] had submitted its regulations
to the FIVB pursuant to Article 2.10.1.4 of the FIVB Constitution in connection with
Article 4.2.3 FIVB General Regulations, it must not be taken into account in view of
the [Continental Federation]'s omission to submit the regulations for approval. The
FIVB Appeals Panel finds that, otherwise, the approval mechanism could be

circumvented.

In the same vein, the FIVB Appeals Panel considers that Article 14.5 of the 2023 FIVB
DR allowing Confederations to impose sanctions at continental level must be seen in
the overall context of the Confederations® rights and obligations, in particular the
approval requirement pursuant to Article 2.10.1.4 of the FIVB Constitution. In addition,
Article 2.7 of the 2023 FIVB DR also suggests that the autonomy of the Confederations
in terms of the 2023 FIVB DR shall in principle be rather limited.

Hence, the FIVB Appeals Panel finds that, the [Continental Federation] DR should not
be considered as applicable for the findings in the present case. Rather, it is to be
noted that the set of rules provided in Article 12.3 and Article 12.4 of the 2023 FIVB
DR regarding withdrawal from competitions, i.e., the same substantive offense as in
the case at hand, shall be applied in the present case. Therefore, Article 12.4 of the
2023 FIVB DR shall — due to the lack of approved regulations to this end on continental
level — directly apply to the withdrawal of the Appellant from the [year-year]
[Competition]. The FIVB Appeals Panel will now review the Decision regarding the
consequences of the Appellant's withdrawal based on its conformity with the FIVB
regulations applying the provisions under Article 12.3 and 12.4 of the 2023 FIVB DR,

which was applicable at the time of the offence under consideration.

b)  Merits
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With regard to the merits, the FIVB Appeals Panel must determine whether the
Appellant has established reasons to annul the Decision of the [Continental

Federation] Legal Chamber.

In the present case, it is noted that the Appellant does not challenge the commission
of the offence, i.e., withdrawing from the [Competition]. In fact, the Appellant
specifically accepts in the Reasons for Appeal that it should be fined by stating that
“...the Club is to accept a fine in the amount of CHF 4.000 but, in any case, not higher
than CHF 6.666,67”". As such, the only issue before the FIVB Appeals Panel is the

sanction to be imposed on the Appellant for its withdrawal from the [Competition].

The FIVB Appeals Panel notes that the article which applies as the starting point for
the sanction for its withdrawal from the [Competition] is Article 12.4.2 of the 2023 FIVB
DR stating:

“In case of withdrawal and depending on when withdrawal takes place, a fine
equivalent to two-thirds (2/3) of the amount established for identical cases of

withdrawal from international competitions shall be imposed.”

As is clear from this provision, the amount has to be quantified in reference to Article
12.3 of the 2023 FIVB DR. This provision provides for varying degrees of sanctions
based on the timing of the withdrawal from the competition. The FIVB Appeals Panel
shall first identify which of the sub-articles under Article 12.3 of the 2023 FIVB DR
provides for the “identical case” as provided under Article 12.4.2 of the 2023 FIVB DR,
i.e., the FIVB Appeals Panel shall determine which case best captures the specific
circumstances of the case at hand, and then, the sanctions imposed in the Decision

shall be evaluated based on the said provision.

i. Determination of the “identical case”

The FIVB Appeals Panel notes that the provisions under Article 12.3 of the 2023 FIVB
DR envisage different withdrawal scenarios. The Appellant's withdrawal from the
[Competition] needs to be assessed based on these parameters so that the FIVB
Appeals Panel comes to a conclusion which scenario would be appropriate to be

applied in this case.
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The FIVB Appeals Panel notes that — as per the publicly available documents — the
[Continental Federation] competitions are composed of phases, rounds and stages.?
The [Competition] comprises a main phase and other phases.® The [Competition]
phases consist in total of four rounds: Playoffs, Quarter Finals, Semi Finals and the
“Super Finals”.* The Appellant was one of 20 teams already qualified for the 4" round
of the [Competition] and allocated to a sub-group for the drawing of lots for the
respective pools.® Hence, although the Appellant’s withdrew shortly before the drawing
of lots of the main phase, the FIVB Appeals Panel notes that the [Competition] had
already reached the stage of the 4" round, and the Appellant had already been
allocated to a certain sub-group. The FIVB Appeals Panel, therefore, finds that the

Appellant had been part of the running [Continental Federation] competition.

The FIVB Appeals Panel is comfortable with such finding also in view of previous FIVB
jurisprudence: In FIVB DP 2017-07, the Panel stated that the “FIVB Disciplinary Panel
also understands that the concept of ongoing competition includes the successive
stages of an event (e.g. pool A, pool B and finals) although a certain period of time

may elapse between each stage of the event’ (see para. 36).

Hence, the FIVB Appeals Panel finds that Article 12.3.6 of the 2023 FIVB DR best
captures the factual scenario in the present case. Article 12.3.6 of the 2023 FIVB DR

states:

“Withdrawal during the course of an official competition organized by the FIVB (or
during the qualification phase) or non-appearance at the beginning of the

competition shall be sanctioned with:

a) in all cases, compulsory reimbursement to the Organizing Committee and the
FIVB of the expenses made on behalf of the withdrawing delegation and team,
plus damages for loss of income and other financial consequences; and

b) fine of up to CHF 50,000, and/or

2 See Section 14.1.2 [Continental Federation] Volleyball Competitions Regulations ([Internet link]).
3 See e.g. Sections 21.2.1 [Continental Federation] Volleyball Competitions Regulations ([Internet link]).
4 See e.g. Sections 60.5.2 and 113.4 [Continental Federation] Volleyball Competitions Regulations ([Internet

link]).

5 See p. 33 of the [Competition] official communication released on [date] ([Internet link]).
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c) suspension from international competitions for up to two (2) years.”
The FIVB Appeals Panel further observes that the reference to a “qualification phase”
in this provision aligns with its finding that the [Competition] rounds 1 to 3 are

“qualification rounds” within such [Continental Federation] competition.

In conclusion, Article 12.4.2 in connection with Article 12.3.6 of the 2023 FIVB DR are

to be relied on to arrive at the appropriate sanction to be imposed on the Appellant

ii. Determination of the sanction

The FIVB Appeals Panel notes that the Decision imposed two sanctions on the
Appellant: 1. Fine of EUR 50,000; and 2. Repeal of the right to participate in the next
edition of the [Competition]. At the outset, it is to be noted that, in the present Appeal,
the Appellant has not specifically challenged the repeal of the right to participate in the
next edition of the [Competition] imposed on it. However, the requests for relief contain
requests that: (i) “the Decision is overturned”; and (ii) “Club is sanctioned only with a
fine in the amount of four thousand Swiss franc...” (emphasis supplied). The FIVB
Appeals Panel considers this sufficient to include the repeal of the right to participate
in the next edition of the [Competition] into the review of the FIVB Appeals Panel. The
FIVB Appeals Panel shall consider whether both sanctions were appropriately

imposed in turn.
a. Fine

Turning to the fine imposed by the Decision, the FIVB Appeals Panel notes that the
fine has to be compared with the framework provided in Article 12.3.6 of the 2023 FIVB
DR read in connection with Article 12.4.2 of the 2023 FIVB DR. According to Article
12.3.6 of the 2023 FIVB DR, the appropriate fine in a case of withdrawal during the
course of a competition is “up to CHF 50,000”. Further, as per Article 12.4.2 of the
2023 FIVB DR, the amount of the fine shall be “equivalent to two-thirds (2/3) of the
amount’ provided in Article 12.3 of the 2023 FIVB DR. Following this formulation, the
FIVB Appeals Panel notes that EUR 50,000 would exceed the maximum amount
possible in the present case since pursuant to Article 12.3.6 of the 2023 FIVB DR read
in connection with Article 12.4.2 of the 2023 FIVB DR, the maximum possible fine
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would be 2/3 of CHF 50,000, i.e., CHF 33,333. Hence, the FIVB Appeals Panel finds
that, in any case, the fine imposed by the Decision cannot be upheld, and an

appropriate fine amount has to be determined in line with the provisions of the 2023
FIVB DR.

The FIVB Appeals Panel notes that the Appellant relies on the principle of
proportionality to argue that the sanction was not appropriate. The Appellant also
alleged that the Decision did not contain any legal reasoning and that the fine imposed
was 7.5 times the one possible under the 2023 FIVB DR, which breached the principle
of proportionality. The Appellant further argued that, since it is a first-time offender and
it withdrew a few days prior to the drawing of lots for the [Competition], these factors

needed to be taken into account, which was neglected by the Decision.

The FIVB Appeals Panel notes that according to CAS jurisprudence, “the principle of
proportionality requires an assessment of whether a sanction is appropriate to the
violation committed in the case at stake. Excessive sanctions are prohibited” (CAS
2017/A/5031, para. 72 with further references). While assessing the applicable
sanction, the sanctioning body shall take into account: (a) the nature of the offence;
(b) the seriousness of the loss or damage caused; (c) the level of culpability; (d) the
offender’s previous and subsequent conduct in terms of rectifying and/or preventing
similar situations; (f) the applicable case law and (g) other relevant circumstances (see
CAS 2014/A/3813, para. 288). This principle is also reflected under Article 16.6.1 a)
of the 2023 FIVB DR stating:

“When determining the appropriate sanctions applicable, the competent FIVB
body shall take into consideration all aggravating and mitigating
circumstances and shall detail the effect of such circumstances on the final

sanction in the written decision.”

In the present case, the FIVB Appeals Panel finds that the principle of proportionality
is already inherently implemented within Articles 12.3.1 to 12.3.6 of the 2023 FIVB DR.
These provisions differentiate between different situations of withdrawal/non-
appearance and provide for different sanctions as per the apparent seriousness of the

respective offences. The FIVB Appeals Panel, again, is comfortable with such finding
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since this has been already acknowledged by standing FIVB jurisprudence (DP 2017-
02, para. 47):

“The FIVB Disciplinary Panel further acknowledges that the FIVB had the
intention to punish more severely cases of withdrawals during a competition
or non-appearance at the beginning of a competition than cases of non-

registration to a competition for instance.”

Hence, the range of the fine as laid down in Article 12.3.6 of the FIVB DR in connection
with Article 12.4.2 of the 2023 FIVB DR does already inherently provide for the
consideration of the seriousness and the further circumstances of the conduct.
However, the FIVB Appeals Panel notes that the adjudicating body still maintains
discretion in terms of the specific amount of fine that it considers appropriate in a

specific case.

In considering the framework for determining the sanction in this case, the FIVB
Appeals Panel considers it appropriate to take into account previous jurisprudence of
the FIVB. In FIVB DP 2017-02, where a fine in the amount of CHF 20,000 and an
exclusion from the next edition of the competition was imposed, the Panel, while
arriving at a degree of fault in the “middle range”, considered as mitigating factors that
the NF did not withdraw completely from the competition but only failed to appear in
one match, and that the NF was a first-time offender. In FIVB DP 2017-07, where also
a fine in the amount of CHF 20,000 and an exclusion from the next edition of the
competition was imposed, the Panel rated the complete withdrawal from an ongoing
competition as a higher degree of fault in comparison to the single non-appearance in
FIVB DP 2017-02 and considered the reimbursement of a considerable amount
ordered as per Article 12.3.6 (a) of the 2023 FIVB DR as a mitigating factor.

Accordingly, considering the above discussed jurisprudence and the principles put
forward therein, the FIVB Appeals Panel shall examine the aggravating and mitigating

factors in this case.

Insofar as aggravating circumstances are concerned, the FIVB Appeals Panel finds

the following facts to be relevant:
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. The Appellant withdrew from the [Competition] only one day prior to the
drawing of the lots of the main phase. Even though the Appellant knew, at
least one month before the withdrawal, that the arena that it intended to
use will not be granted an exception for use for the [Competition] main
phase, the Appellant remained in the premium competition of the
[Continental Federation].

. The Appellant's withdrawal was an intentional action with the full
knowledge that it will be sanctioned.

. The [Competition] is the most premium club volleyball competition in
[Continent] and has strict standards for its participating clubs. The
[Continental Federation] invests a significant amount of money in
conducting the [Competition], including awarding total prize money of EUR

4.7 million.®

On the other hand, the FIVB Appeals Panel considers the following facts to be

mitigating circumstances in this case:

. The Appellant is a first-time offender.
. The Appellant made several attempts to find an alternative competition hall

and to obtain a temporary approval by the [Continental Federation].

Considering the above discussed aggravating and mitigating factors, the FIVB
Appeals Panel, finds that the sanction, based on proportionality and in comparison
with the jurisprudence of the FIVB Disciplinary Panel, should be in the upper range of
the possible fine. The FIVB Appeals Panel considers that withdrawal by the Appellant
from a premier competition, such as the [Competition], one day prior to the drawing of
lots of the main phase, is an action that could have considerable impact on the
reputation and logistics of the competition and the [Continental Federation] itself. In
this regard, the FIVB Appeals Panel considers it appropriate to make reference to CAS
2020/A/6907 (para. 160), wherein the panel stated that:

6 See [Internet link]
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“There was no strong evidence of damage or loss suffered by the CAF,
although inevitably some (the CAF cited bringing the sport into disrepute and
damaging its image and reputation) would have been suffered when any team
pulls out of an event so close to its start. However, the test for the Panel is
whether a fine of this quantum is “grossly and evidently disproportionate”. The
Panel notes that the closer a withdrawal is to the start of AFCON 2020, the
higher the fine. This makes sense, as logistically and reputationally, it has a
bigger impact on the host Federation and on the CAF too, in the eyes of the
supporters, the sponsors and the like. A fine of USD 75,000 does not seem
grossly and evidently disproportionate to the act of pulling a team out of a

major event days before its start.”

Accordingly, while also considering that the maximum fine amount that can be
imposed in the present case is CHF 33,333 as discussed above, the FIVB Appeals
Panel after balancing all relevant factors comes to the conclusion that the appropriate
monetary fine to be imposed in the present case is CHF 20,000. Finally, the FIVB
Appeals Panel notes that the Appellant, without making it clear which provision it relied
on, claimed that the fine should be an amount of CHF 4,000 or CHF 6,666.67 at the
most. The Appellant’s calculation of the fine appears to be based on a misidentification
of the relevant sub-provision of Article 12.3 of the 2023 FIVB DR. As explained above
in detail, the FIVB Appeals Panel finds that the sub-provision of Article 12.3 of the
2023 FIVB DR applicable in this case is Article 12.3.6 of the 2023 FIVB DR.
Accordingly, the FIVB Appeals Panel finds that the Appellant’s calculation of the fine

amount cannot be accepted.

The Appellant also argues that, since there was no specific time limit stated in the
Decision, there is no time limitimposed for the payment of the fine. The FIVB Appeals
Panel finds the [Continental Federation]'s arguments to be convincing in this regard.
Article 5.5 par. 1 of the [Continental Federation] DR clearly states that “unless decided
otherwise by the competent body, a financial sanction is paid no later than three
months after the decision is issued’. Further, the [Continental Federation] has
submitted an invoice issued by it on [date] (See Exhibit VIII) wherein it is stated that
the “due date” is [date]. As such, the FIVB Appeals Panel disregards this argument of
the Appellant.
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b. Suspension from the [Competition]

As discussed above, the suspension of the Appellant from the next edition of the
[Competition] (i.e. the [year-year] edition) is also subject to the review of the FIVB
Appeals Panel in the present Appeal. However, it is to be noted that the Appellant has
not advanced specific argumentation on why this sanction should not be upheld. In
any case, according to Article 12.3.6 of the 2023 FIVB, which as discussed above is
the appropriate provision to determine the sanction in this case, “suspension from
international competitions for up to two (2) years” is also an available sanction. Hence,
considering the quantum of the fine imposed and the aggravating and mitigating
factors discussed above and a similar exclusion imposed in FIVB DP 2017-02 and
2017-07, the FIVB Appeals Panel finds that the repeal of the right to participate in the

next edition of the [Competition] was an appropriate sanction.

¢) Conclusion

The FIVB Appeals Panel concludes that the fine imposed by the [Continental
Federation] Legal Chamber was not in line with the correct application of the relevant
FIVB rules and regulations. Applying Article 12.4 read with Article 12.3 of the 2023
FIVB DR, the appropriate fine in the present case is CHF 20,000. The FIVB Appeals
Panel, however, found that the [Continental Federation] Legal Chamber correctly
applied the sanction of repeal of the Appellant’s right to participate in the next edition

of the [Competition].

As a final note, the FIVB Appeals Panel also considered the Appellant’s request
regarding the production of two documents (i.e., the “request by the [Continental
Federation] Legal Chamber Secretariat to the Clubs Department for further
information” and the “answer from the [Continental Federation] Clubs Department) and
found that these documents are not necessary for the analysis of this case and, as

such, dismissed such request.

COSTS
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The FIVB Appeals Panel notes that Article 19.2 in fine of the 2023 FIVB DR provides
that the administrative fee may be reimbursed if a party’s appeal was successful. In
the present case, the Appellant prevailed only partially on its appeal i.e., the fine
imposed on the Appellant by the appealed Decision was reduced. Consequently, the
FIVB Appeals Panel finds it appropriate that 30% of the administrative fee paid by the
Appellant i.e., CHF 600 shall be reimbursed to it.

The FIVB notes that there is no provision in the 2023 FIVB DR with regard to legal
costs, which allows for the FIVB Appeals Panel to attribute said costs to a specific
party. Consequently, the FIVB Appeals Panel finds that the Appellant and the
Respondent shall bear their own legal costs.

FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

1. The appeal filed by [the Appellant] is partially upheld.

2. The operative part of the decision of the [Continental Federation] legal
chamber dated [date], is modified to the extent that the monetary
sanction imposed on [the Appellant] shall be CHF 20,000 pursuant to
Article 12.4.2 in connection with Article 12.3.6 of the 2023 FIVB DR.

CHF 600, being 30% of the administrative fee shall be reimbursed.
Each party shall bear their own legal costs.
Any other requests for relief are dismissed.

Lausanne, [date of the decision]

Ms. Damaris Young
Chairperson

Ms. Emba Leung Mrs. Katayoun Arabzadeh
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

» Atrticle 20 of the 2023 FIVB Disciplinary Regulations that provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.
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