In the Matter of

[The Club]’
(hereinafter the “Club” or “Appellant 1”)

&

[The National Federation]
(hereinafter the “[NF]” or “Appellant 2”)

VS.

Fédération Internationale de Volleyball
(hereinafter “FIVB” or the “Respondent”)

DECISION
of the FIVB APPEALS PANEL in the Case [year]-02

Date: [date of the decision]

These appeals brought by the Club and the [NF] concerns the decision issued by the FIVB
dated [date] (hereinafter the “Decision”). In the Decision, the FIVB found that the transfer
of the player [name of Player] (hereinafter the “Player”) to the [Receiving Club’s country]
club [name of Receiving Club] (hereinafter the “[Receiving Club]’) was valid as the Player
and the Club were no longer bound by an agreement due to the unilateral termination of the

relationship by the Player.

I FACTUAL BACKGROUND

The following is an overview of the relevant facts concerning the Decision and these appeal
proceedings, listed in a summary manner for the sake of brevity. However, the FIVB Appeals
Panel notes that it has considered every submission in the file thoroughly even if it has not

been specifically addressed herein.

1 Appellant 1 is a professional volleyball club which plays in the top division men’s

volleyball league of [the Club’s/NF’s country]. Appellant 2 is the sole governing body

! In the interest of the protection of privacy, this is a redacted version of the decision. Any reductions are
marked with [brackets].
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of volleyball and beach volleyball in [the Club’s country]. Appellant 1 is a member club

of Appellant 2.

The Respondent is the sole governing body for all forms of the sport of volleyball on a

global level. Appellant 2 is a member federation of the Respondent.

In 2021, the Player and the Club entered into a contract under which the Player carried
out his services as a professional volleyball player for the Club (hereinafter the
“Contract”). The term of the Contract was from [start date] to [end date], i.e., five

seasons.

On [date], the Player notified the Club of the unilateral termination of the Contract via

a letter (hereinafter the “Termination Letter”), wherein it was stated:

“I am contacting you about our contractual situation and the related rights and
obligations. | am 22 years old and | am looking for a professional career. To
achieve this, | need to continue learning and developing. In the past months,
I have asked the club for some improvements. Some logistical issues and
financial approaches, etc. Nothing has changed. | am worried about my
future. We all know that a career in volleyball does not last long and is less
attractive than basketball or football. | have to move to the next level. | do not
know where, when and how. In the past months, | have realized that | will not
be able to play in the club anymore. Despite my attempts to talk to you, you

refuse to reach an amicable solution. | cannot put my future at risk any longer.

In conclusion, in order to protect my future, to be able to become a real
professional volleyball player and to benefit from adequate working

conditions: | hereby give notice that | am terminating our contract.”

On [date], the official process for the transfer of the Player to the [Receiving Club] was
initiated via the FIVB VIS system. On the same day, an automatically generated email
was sent by the FIVB VIS to the [NF], the Player, the [Receiving Club], the [Receiving
Club’s NF], the [relevant Continental Federation shared by both Clubs or “Continental
Federation”] and the FIVB.
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On [date], the [Receiving Club] contacted the [NF] via email stating that they would
like to transfer the Player and seeking the financial and transfer conditions for the

same. The email, inter alia, stated that:

“For the sake of clarity, we understand that there is no club of origin involved.

As such, no Transfer Fee is to be paid.”

On [date], the [NF] replied to the [Receiving Club] enclosing the invoice for the

Federation of Origin Solidarity Fee to be paid for the Player’s transfer.

On the same day, the [Receiving Club] sent a copy of the payment receipt to the [NF]
for the invoiced Federation of Origin Solidarity Fee for the transfer of the Player and

asked the [NF] to “sign the athlete’s transfer”.

On [date], the [NF], the Player, [Receiving Club’s NF], and the [Receiving Club]
approved and digitally signed the ITC for the Player for his transfer to the [Receiving
Club].

On [date], the [Continental Federation] Transfer Department approved the ITC of the
Player. On the same day, the ITC was sent by automatic email from the FIVB VIS
system to the [Receiving Club], the [NF], the [Receiving Club’s NF], the Player, the
[Continental Federation] and the FIVB.

Following the said confirmation email, on the same day, the [NF], contacted the FIVB

Transfer Department via email stating, inter alia, that:

“We have a [Player’s country] Player, [Player’s name] with transfer number
[number], is still under contract with [Club]. He made a contract with
[Receiving Club] from [Receiving Club’s Country]. [Club] has requested from
me not to approve the transfer. That’s why | purposely did not approve but
the system shows that it has been approved from my side also. | am surprised
because | am so sure that | did not approve. | will kindly request from you to

undo this approval from federation part. This is crutial [sic]’

Further, on [date] and on [date], the [NF] sent multiple emails to the FIVB Transfer
Department stating, essentially, that the Player was “still in the team list’ of the Club
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and that he had a contract with the Club. [NF] further stated that it was sure that she
did not approve the transfer. [NF] also provided a copy of the Contract and stated that
neither the Club nor the [NF] consented to the transfer of the Player. [NF] further stated
that there was no provision for an athlete and for a club to terminate their contracts “in
this way’.

On [date], in light of the correspondence received from the [NF], the FIVB Transfer
Department invited the Club and the Player to provide their positions on the contractual

relationship between them.

On the same day, the Player sent an email to the FIVB Transfer Department stating
that he was playing with the Club in [Receiving Club’s Country], but he “finished” the
Contract and that, despite discussing with the Club for many months, they did not want
to listen to him. He stated that he sent a letter ending the Contract and that he was no

longer bound by a contract with the Club.

Still on the same day, the Club sent an email to the FIVB Transfer Department stating
that the Player had a contract with the Club until [end date]; that the transfer process
for him was started without the Club’s knowledge and that the Club did not approve or
accept this transfer. Furthermore, on [date], the Club sent another email to the FIVB
Transfer Department stating that the Termination Letter was not valid under the [NF]
regulations as Article 34 of the [NF] Athlete License, Visa and Transfer Instruction, as
“an athlete’s right to termination is listed as limited and the issues stated in his notice

does [sic] not included in the scope of the termination reasons listed in the Instruction’.
THE DECISION UNDER DISPUTE

On [date], the FIVB issued the Decision and held that the Player and the Club were
no longer bound by the Contract, and, consequently, the Player’s transfer to the

[Receiving Club] was deemed to be valid.

In its relevant part, the Decision reads as follows:

“Upon review of the documents provided by the Parties, the FIVB

understands that the Player has unilaterally terminated the relationship with
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the [Club’s Country] club [name of Club] by sending a termination letter dated
[date].

The FIVB also notes that the [NF] raised concerns about how the Player's
contract was terminated. It seems that the [NF] has a special procedure for

terminating an employment contract.

In light of the above and according to the conditions set forth in Articles 6.5.6
and 6.10.1 FIVB Sports Regulations 2023, the FIVB finds that the Player and

[Club’s Country] club [name of Club] are no longer bound by an agreement.
Consequently, the FIVB informs you that the international transfer of [Player]
(FIVB N° [number]) to the [Receiving Club] [name of Receiving Club] (ITC

N°[number]) is valid.

This decision is for transfer purposes only based on the facts and

circumstances of this particular case and is rendered without prejudice to the

rights and obligations of the parties related to any financial disputes in relation

to the abovementioned agreement.” (emphasis as in original)

APPEALS BY THE APPELLANTS AGAINST THE DECISION

a) Proceedings before the FIVB Appeals Panel

On [date], the Club and the [NF] filed appeals (hereinafter the “Appeals”) against the
Decision before the FIVB Appeals Panel.

On [date], the FIVB Appeals Panel Secretariat (hereinafter the “Secretariat”)
acknowledged receipt of the [NF]’'s appeal brief and noted that a copy of the Decision
was not provided and the receipt of the administrative fee could not be confirmed yet.
It was further noted that both should be received by no later than [date] and that a
failure to pay the administrative fee within the said deadline would result in the Appeal

being considered withdrawn. In addition, the Secretariat stated that the dispute would
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be heard by the FIVB Appeals Panel Chairperson, Ms. Damaris Young (PAN), and
two additional members designated by the Chairperson in accordance with Article
17.3.1 of the 2023 FIVB Disciplinary Regulations (“FIVB DR”). Finally, the Secretariat
provided information on the language of the proceedings (English), the applicable
regulations and held that it would revert to inform the [NF] of the next steps of the

procedure upon receipt of the administrative fee.

On the same day, the [NF] submitted a copy of the Decision and the proof of payment

of the administrative fee.

On [date], the Secretariat acknowledged receipt of the Appeals filed on [date] and the
applicable administrative fees in the Appeals and noted that, in accordance with Article
19.4 of the FIVB DR, the two appeal briefs were consolidated into one proceeding in
the interest of procedural efficiency. The Secretariat invited the FIVB to file its Answer
by no later than [date]. In addition, the Secretariat informed the parties that the dispute
would be heard by the FIVB Appeals Panel Chairperson, Ms. Damaris Young (PAN),
and by Mr. Thomas Berend (LUX) and Mr. Tomas Gonzalez Cueto (ESP), who were
designated by the Chairperson in accordance with Article 17.3.1 of the FIVB DR. In
addition, the Secretariat stated that it would revert to inform the parties of the next

steps of the procedure upon receipt of the Answer.

On [date], the FIVB sought an extension of the deadline for filing its Answer.

On [date], the Secretariat acknowledged receipt of the FIVB’s request and noted that
the deadline for filing of the Answer was suspended pending the FIVB Appeals Panel’s
decision on said request. The Secretariat invited the Appellants to submit their position

on the FIVB’s request by no later than [date].

On [date], the [NF] sent an email to the Secretariat requesting clarification regarding
the party who sought the extension of the deadline and who the Appellants were in
the present proceeding. On the same day, the Secretariat acknowledged receipt of
the submission of the [NF] and clarified the parties in the present proceeding and also
reminded the Appellants that they still have until [date] submit their position on the

FIVB’s request for an extension of the deadline to file its Answer.

Page 6 of 29



25

26

27

28

29

30

31

On the same day, subsequent to an email received from the Club seeking further
clarifications, the Secretariat acknowledged receipt of the Club’s submission and
clarified that the Player is not a party to the appeal proceeding and that the persons
filing the appeal are called the Appellants and the persons against whom the appeal
is made are called the Respondents. The Secretariat further reiterated that the FIVB
had requested an extension of the deadline to file its Answer and that the Appellants

had until [date] to provide their positions on the said request.

On [date], the Secretariat acknowledged receipt of the Club’s submission whereby it
did not agree with the FIVB’s request for a deadline extension and reminded the [NF]

that it had until midnight, [date], to provide its position.

On the same day, the Secretariat acknowledged receipt of the [NF]'s submission
whereby it did not agree with the FIVB’s request for a deadline extension and noted
that the Appellants’ submissions will be forwarded to the FIVB Appeals Panel which

will deliberate on said demand shortly.

On [date], the Secretariat informed the parties that the FIVB Appeals Panel decided

to provide the FIVB with a deadline of no later than [date] to file its Answer.

On [date], the Secretariat acknowledged receipt of the FIVB’s Answer which was
received on [date] and invited the FIVB to file an English translation of one exhibit by
no later than [date].

On [date], the Secretariat acknowledged receipt of the English translation submitted
by the FIVB and informed the parties that the FIVB Appeals Panel would deliberate on
the case shortly and issue further instructions or a decision in due course based on
the written submissions filed by the parties.

b) Positions of the Parties

The position of the Club can be summarised as follows:
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As to the facts of the case:

The Player and the Club signed the Contract starting on [start date] and ending on
[end date].

All obligations by the Club under the Contract have been fulfilled.

In the past three seasons, the Club made extraordinary efforts for the Player’s
development and provided all kinds of assistance for the Player’s recovery from
injury. However, the Player failed to fulfil his contractual obligations and has
attempted to terminate the contract improperly, entering into a new contract with

another club without even informing the Club.

The Player notified the Club of the unilateral termination of the Contract via the

Termination Letter on [date].

As to the merits of the case:

As per Article 21 par. 2 of the [NF]'s Athlete License, Visa and Transfer Regulation
(hereinafter the “[NF] Regulations”), which governs the relationships between
athletes and clubs in [NF’s Country], each athlete is required to enter into a
standard contract with the club and present it to the [NF]. The Contract was
approved by [NF], and hence, there is currently a valid contract between the Club

and the Player.

Unilateral termination is not permitted according to Article 34 of the [NF]
Regulations. Said provision only permits termination of contracts in two situations:
termination by the athlete due to non-payment by the club within 30 days of the due

date and mutual termination. This was also confirmed by the [NF].

The Decision is contrary to the international transfer procedures outlined in the FIVB
Sports Regulations (“FIVB SR”). Contrary to Article 6.2.3 of the FIVB SR (according
to which the Receiving Club, i.e. the [Receiving Club’s Country] Club in the present
case, shall negotiate the transfer conditions with his Federation of Origin and the
Current Club if a binding contract exists), the Club and the [NF] only became aware
of the international transfer through the FIVB’s email. Also, evidence proving the

invalidity of the contract signed with the [Receiving Club] was presented to the FIVB.
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> If the FIVB Appeals Panel deems the Player’s international transfer to be valid, the
Club requests a ruling in favour of the Club regarding the transfer fee be made in
accordance with Article 6.3.4 of the FIVB SR.

e Prayers for relief:

» The Club’s prayers for relief read as follows:

“1. Acceptance of our appeal request,
2. Cancellation of [Player]’s transfer transaction,

3. Cancellation of the ITC of [Player] with the [Receiving Club’s
Country] [name of Receiving Club],

4. Determination that there is a valid contract between [Player] and
[Club],

5. Return of [Player] to [Club],

6. Imposition of a monetary penalty on the athlete and the [Receiving

Club] for actions contrary to FIVB regulations, to be paid to our Club,

7. Should your Federation Appeals Board hold a different opinion, a
ruling in favor of our Club regarding the transfer fee in accordance
with FIVB Sports Regulation 6.3.4/b,

8. Refund of the appeal fee of 2,000 CHF to our Club.”

32 The position of the [NF] may be summarised as follows:

e As to the facts of the case:

» According to the official records of [NF], within the framework of the national
legislation, the “[NF] Uniform Agreement” (i.e., the Contract) was signed between
the Player and the Club with a starting date of [date] and end date of the [year]-

[year] season.

» The Contract was approved by the [NF] on [date] and became valid. The Contract

covered the seasons [year]-[year], [year]-[year], [year]-[year], [year]-[year] and
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[year]-[year], and the Contract is for 5 uninterrupted seasons. The Contract

continues to be valid to this date.

On [date], the [NF] was made aware of the transfer of the Player by the FIVB through
email, and the [NF] immediately notified the FIVB of the existence of the ongoing

contract with the Player.

As to the merits of the case:

The Contract was negotiated and signed by the Player and the Club with their free
will and no application had been submitted to the [NF] stating that the Contract had
been terminated and no financial or administrative dispute arising from the Contract
had been reported to the [NF].

International transfers of [NF’s Country] citizen players are specifically regulated in
the [NF] Regulations, wherein Article 40 states that athletes who are citizens of
Turkiye going to foreign countries are required to obtain a consent document from
their clubs and a transfer certificate from the [NF]. In the present case, the procedure
for the transfer of the Player was not carried out in accordance with the [NF]
Regulations, and the Club did not consent to the transfer. The consent document
received from the Player's ongoing contract and the contract with the [Receiving
Club] have not been submitted to the [NF] by the Player.

The Contract was not an ordinary contract signed between the Parties. The fact that
it had been approved by the [NF] ensured that the rights and obligations of the

Parties are known before national and international authorities.

It is mandatory for the Parties to comply with the national legislation of [NF] and the
provisions of the uniform agreement. It is not possible for the Party who acts in
violation of these provisions to obtain a right in his favour through an unlawful

termination action.

Article 21.7 of the [NF] Regulations and Article 6.5.1.1 of the FIVB SR are parallel
in practice i.e., the validity of the International Transfer Certificate given for 5
consecutive seasons has the same result as the validity of the uniform agreement

covering 5 seasons.

The validity of the uniform agreement signed between the Parties and approved by

the [NF] is no different from the binding nature of the ITC. Just as the athlete is
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affiliated with the club in the ITC until the date determined within and cannot make
a transfer without the permission of the club before that, if there is an official, valid
and binding contract and there is no violation of the contract by the club, the contract
cannot be terminated only by the unilateral declaration of the athlete. The player is
bound to his club within the periods of the ITC and cannot initiate a transfer
transaction or transfer to another team with his unilateral will or without the club’s
permission. As a result, just as the ITC cannot be terminated by a unilateral
declaration of will, the uniform agreement, which has been approved by the [NF]

and is still valid, cannot be terminated by a unilateral declaration.

As per Article 6.5.6.1 and 6.10.1 of the FIVB SR, the FIVB is obliged to check
whether there is a valid contract between the Parties during the transfer process
and to make a decision based on the documents submitted in case of a possible
dispute. In this case, there is a valid, binding contract between the Club and the
Player and continues until the end of the [year]-[year] season. The Contract is

definitive evidence and cannot be ignored.

The purpose of Article 6.2.3 of the FIVB SR is important in determining whether the
player has an ongoing contract with his current club. There was no discussion
between the [Receiving Club], the Club and the [NF] regarding “whether the player
has an ongoing contract’ before the transfer, and hence, the [Receiving Club] has

violated the rules.

Article 6.1.1 (g) of the FIVB SR is a clear sign that the ITC and the uniform
agreement are a parallel practice and complement each other. The uniform
agreement approved by the [NF] and valid before the [NF] does not contravene the
FIVB Regulations. On the contrary, it supports the implementation of the principles
of equality and justice internationally and protects clubs and players against unfair

transactions.

The Player did not carry out the unilateral termination as per Article 34 of the [NF]
Regulations. The Club has fulfilled its obligations arising from the Contract and
made payments on time. It has paid the insurance premiums arising from the
contract price on time and regularly. For this reason, the Player does not have the

right to unilateral termination. The reason for termination is not justified or valid.

The Player’s career-oriented reasons for the Termination Letter do not affect the

validity of the Contract. The reason for termination does not require the Player to
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live in a country other than the country where the Contract continues, for family,
health or other reasons. The Player’s reason for terminating the Contract is not

acceptable or necessary for his survival.

In line with the implementation and support of the principles of equality, fair play and
fair competition, international top organizations of volleyball must protect the
technical and legal authority of national federations against clubs and athletes. It is
an approach that complies with the general principles of law and the rules of honesty
and good faith, in which the Club has the right to benefit from the athletes it trains

and sends to the national teams, as long as the Club continues to fulfil its obligations.

Considering its provisions, the validity of the uniform agreement, i.e. the Contract,
is a practice in the same direction as the ITC validity and is complementary to the
FIVB rules. The Contract continues to be valid as of this date and has not been

terminated in accordance with law.

Prayers for relief:

The [NF]'s prayers for relief read as follows:

“As a result, considering that there is a valid contract between the Club
and the player, concluded in accordance with the legislation, approved
by our Federation, and binding between the parties, the transfer
approval process for the player [Player] which was made against the
relevant rules, should be cancelled. We kindly request that it be taken
back.”

33  The position of the FIVB may be summarised as follows:

>

As to the facts of the case:

In [year], the Player and the Club entered into the Contract under which the Player
carried out his services as a professional volleyball player for the Club. The Contract
commenced on [start date] and had a fixed contract term of five season, effectively

stipulating a contract ending date for [end date].

On [date], the Player sent the Termination Letter to the Club in which the Player

gave notice for the termination of the Contract.
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On [date], the official process of the international transfer for the Player was initiated
via the FIVB VIS system. On the same day, an automatically generated email was
sent by the FIVB VIS to all parties that are involved in this international transfer: the
[NF], the Player, the [Receiving Club], the [Receiving Club’s NF], the [Continental
Federation] and the FIVB.

On [date], the [Receiving Club] contacted the [NF] via email stating that they would
like to transfer the Player and seeking the financial and transfer conditions for the
same. The email stated that “we understand that there is no club of origin involved”

and as such, “no Transfer Fee is to be paid”.

On [date], the [NF] replied to the [Receiving Club] enclosing the invoice for the
Federation of Origin Solidarity Fee to be paid for the Player’s transfer. Additionally,
the [NF] did not dispute the [Receiving Club]'s understanding that there is no club
of origin involved in the transfer. The [NF] further did not mention whatsoever that
the Player’s termination of contract was allegedly invalid or that because of such

alleged invalid termination the Contract would still be in place.

On the same day, the [Receiving Club] sent the [NF] a copy of the payment receipt
for the invoiced Federation of Origin Solidarity Fee for the transfer of the Player and

asked the [NF] to “sign the athlete’s transfer’.

On [date], the [NF] approved and digitally signed the ITC for the Player for his
transfer to the [Receiving Club]. Besides the approval of the [NF] on the ITC, the
ITC was also approved by the Player, the [Receiving Club’s NF], and the [Receiving

Club] on [date] via digital signatures.

On [date], the [Continental Federation] Transfer Department approved the ITC of
the Player. The ITC was therefore sent by automatic email from the FIVB VIS system
to all the involved parties (the [Receiving Club], the [NF], the [Receiving Club’s NF],
the Player, the [Continental Federation] and the FIVB).

Following the above confirmation email, the [NF] contacted the FIVB Transfer
Department on behalf of both Appellants to inform the FIVB that the Appellants do
not approve the Player’s transfer, contrary to the [NF]’s approval displayed on the

ITC, and therefore, the [NF] requested its approval of the ITC to be revoked.

On [date], in light of the correspondence received from the [NF], the FIVB Transfer

Department invited the Club and the Player to provide their positions on the
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contractual relationship between them. The Club and the Player submitted their

respective positions on [date] and [date], respectively.

» On [date], the FIVB issued the Decision.

As to the merits of the case:

» The Appeals have no merits and must be dismissed. The Decision was issued in
line with Articles 6.5.6.1 and 6.10.1 of the FIVB SR and, consequently, is to be

confirmed.

» Applicable law

The FIVB SR 2024 shall apply primarily and Swiss Law subsidiarily.
Accordingly, any references to [NF’s Country] law or the Regulations of the

[NF] are not relevant for the present appeal proceeding.

The relevant provisions to be applied in this case are Article 6.5.6.1 and
Article 6.10.1 of the FIVB SR.

» FIVB’s authority to decide on the validity of the transfer

The FIVB had the authority to decide whether there is a valid binding
contract between the Club and the Player and about the validity of the
Player’s transfer to the [Receiving Club] as per the preamble of Article 6
and Article 6.10.1 of the FIVB SR.

» Decision correctly confirmed the Player’s transfer

The Decision correctly asserted that there was no valid binding contract
between the Player and the Club under the applicable FIVB SR and Swiss
law when the ITC was requested for the Player on [date]. According to
Swiss law, a party’s declaration of termination of a contract puts an end to
the employment relationship irrespective of whether the termination was
made with just cause (see Articles 337c and 337d of the Swiss Code of

Obligations).

In its decision in FIVB AP 2022-04, the FIVB Appeals Panel held that “the
FIVB shall not consider the potential unlawful nature of a termination and
the granting or refusal of an ITC shall be without prejudice to the right of

the aggravated party to seek compensation for a breach of contract before
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the competent forum”. Hence, the FIVB’s scope of assessment in the
Decision was limited to the prima facie analysis of whether there was a
termination declaration by one of the Parties and did not include

considerations on the potential unlawful nature of a termination.

In the same decision (FIVB AP 2022-04), it was held that such approach
within the administrative transfer procedure strikes a balance between the
principle of pacta sunt servanda and the right to work and that this is also
in line with Swiss law, according to which an unjustified termination entails
the right to compensation but terminates the employment relationship in
any case. Hence, the FIVB did not have to take into account any argument
by the Appellants relating to the underlying grounds of the Player’s
unilateral termination and its lawfulness. Granting the ITC was without
prejudice to the right of the Club to seek compensation for any alleged

breach of contract by the Player before the competent forum.

In light of the prima facie assessment, there was no valid binding contract
between the Player and the Club when the ITC was requested for the
Player. The Player had undisputedly unilaterally terminated the Contract
through the Termination Letter. At the latest, when he digitally signed the
ITC for the [Receiving Club], on [date], the Player made it clear to the Club
that he considered himself to be in a position to effectively terminate any
legal relationship with the Club and to be free to continue his career

elsewhere.

» The transfer process was in compliance with the procedure foreseen under Article
6 of the FIVB SR

The executed transfer process for the Player to the [Receiving Club] was
in compliance with the transfer procedure regulated in Article 6 of the FIVB
SR. All the required negotiations in accordance with Article 6.2.3 of the
FIVB SR were carried out.

The [NF] is the Player's Federation of Origin. On [date] and [date], the
[Receiving Club] contacted [NF] and negotiated the financial and transfer
conditions for the international transfer of the Player. The [NF] did not
mention at any time whatsoever to the [Receiving Club] that, allegedly, the

Player was bound to the Club by a binding contract. Rather, on [date], upon
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invoice by the [NF], the [Receiving Club] paid the Federation of Origin
Solidarity Fee in accordance with Article 6.2.4 of the FIVB SR.

Further negotiations with the Club were not necessary for the validity of the
ITC, as the “Current Club” is only to be involved in the transfer procedure
if there is a valid binding contract between that Club and the Player. Since
there was no valid binding contract between the Club and the Player, the
Club is not considered a “Current Club” as defined in Article 6.2.3 of the
FIVB SR.

All parties involved in the transfer of the Player, that must give their
approval of the transfer as per the issued ITC, i.e., the Player, the [NF], the
[Receiving Country’s NF] and the [Receiving Club], have confirmed by
approving the ITC on [date] and [date], in accordance with Article 6.2.4 of
the FIVB SR. It seems that with its appeal, the [NF] now intends to rescind
its approval to the transfer. However, this does not change anything about
the fact that the ITC was issued correctly, and that the Player’s transfer is

valid.

» Decision is not unreasonable

The Decision is not unreasonable and did not unreasonably affect the rights
of the Appellants. The Decision does not affect the Club’s right to claim
financial compensation from the Player for potential breach of contract
and/or unilateral termination of the Contract. However, as an eventual
financial dispute involves a [Club’s Country] Club and a [Player’s Country]
Player, without the required international dimension under the FIVB
regulations, the FIVB is not the competent body to take any steps in this

respect.

The Decision does not affect the authority of National Federations, nor
does it impede the right of National Federations to protect their member
clubs in accordance with Article 6.1.2 of the FIVB SR. The international
transfer procedure regulated in Article 6 of the FIVB SR strikes a balance
between the interest of National Federations and clubs to benefit from their
athletes and the players’ right to work. The [NF] also received the
Federation of Origin Solidarity Fee from the [Receiving Club] and was,

therefore, adequately compensated.
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» Club is not entitled to request payment of a transfer fee

The Club is not entitled to request the payment of a transfer fee from the
[Receiving Club] pursuant to Article 6.3.4 (b) of the FIVB SR. The Club is
also not entitled to the reimbursement of the appeal’s administrative fee.
The Player only joined the [Receiving Club] after the Contract had already
been terminated by the Player on [date] and, only after the termination of
the Contract, the ITC was issued for the Player by the [Continental
Federation] Transfer Department on [date]. Therefore, there was no
binding contract at the time of the international transfer of the Player, and
the Club is not considered a “Current Club”. The administrative fee could
be refunded if the appeal was successful (as per Article 19.2 sentence 3 of
the FIVB DR), but, since the Appeals have no merit, the Club is not entitled

to any reimbursement.

Prayers for relief:

» The FIVB'’s prayers for relief read as follows:

“For the reasons stated above, the Respondent herewith respectfully
requests the FIVB Appeals Panel to:

I. dismiss the Appellants’ Appeals in their entirety;

Il. order the Appellants to pay the entire costs of the present
proceedings;

I1l. order the Appellants to pay a contribution to the Respondent’s legal

fees.”

ADMISSIBILITY OF THE APPEALS

In accordance with general procedural principles, the relevant regulations applicable

for procedural purposes are those in force at the time that the action was commenced.

The FIVB Appeals Panel notes that the Appeals were filed on [date], i.e., when the
2023 FIVB Disciplinary Regulations (the “2023 FIVB DR”) were in force. Consequently,
the FIVB Appeals Panel finds that the admissibility of the Appeals (and other
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procedural issues such as, for example, allocation of costs) shall be examined based
on the criteria set forth in the 2023 FIVB DR.

a) FIVB Appeals Panel Competence: Pre-requisites

The FIVB Appeals Panel notes that certain admissibility requirements must be fulfilled
for the FIVB Appeal Panel to consider an appeal. With regards to the foregoing, the

Appellants must:

i. file the appeal within fourteen (14) days of notification of the decision
(Article 19.1 of the 2023 FIVB DR); and
ii. pay an administrative fee of CHF 2,000 (Article 19.2 of the 2023 FIVB DR).

The Appellants filed the Appeals with the FIVB on [date], i.e., within fourteen (14) days
after receipt of the Decision on [date]. The Appeals have been forwarded to the
Appeals Panel Secretariat, and the procedure has been continued under the rules for
the FIVB Appeals Panel. The Appellants paid the administrative fee for the Appeals
Panel proceedings, whose receipt in full on [date] (Appellant 1) and [date] (Appellant

2) was confirmed by the FIVB Appeals Panel Secretariat on [date].

In light of the above, the FIVB Appeals Panel is satisfied that the Appellants complied
with the admissibility requirements of Article 19.1 and 19.2 of the 2023 FIVB DR.

b) FIVB Appeals Panel Competence: General principles

The FIVB Appeals Panel is competent to hear appeals filed by an affected party
against decisions of FIVB bodies or Confederation bodies (Article 18.1 of the 2023
FIVB DR). In the present case, it is undisputed that:

i. the Appellants are affected parties within the meaning of Article 18.1 of the 2023
FIVB DR; and

i. the Decision was issued by an FIVB body within the meaning of Article 18.1 of
the 2023 FIVB DR.
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In addition, neither of the parties has challenged the jurisdiction of the FIVB Appeals

Panel.

In light of the above, the FIVB Appeals Panel appears to be, on a prima facie basis

only, competent to hear the appeals filed by the Appellants against the Decision.

c) FIVB Appeals Panel Competence: Exclusion of certain appeals

The FIVB Appeals Panel notes that not all decisions by FIVB bodies or Confederations

bodies may be appealed.

However, the FIVB Appeals Panel is satisfied that the restrictions set forth in Articles
16.8 and 18.2 of the 2023 FIVB DR do not apply in the present case because the
appeals neither concern a reprimand nor a warning nor a fine in an amount of less

than CHF 5,000 nor a referee’s decision.

In light of the above, the FIVB Appeals Panel is satisfied that it is competent to hear
the Appeals filed by the Appellants against the Decision.

THE FIVB APPEALS PANEL DECISION

The FIVB Appeals Panel shall (a) decide on the law applicable to the present dispute

before (b) examining the merits of the decision.

a) The Law applicable to the merits of the Appeal

The FIVB Appeals Panel finds that FIVB Regulations shall apply primarily and Swiss

law subsidiarily.

The FIVB Appeals Panel notes that, as stated in its decision in FIVB AP 2022-04, the
subsidiary applicability of Swiss law ensures that there is consistency in the applicable
law throughout the entire appeals procedure defined in the FIVB Disciplinary
Regulations, i.e., an appeal before the CAS. Article R58 of the Code of Sports-related
Arbitration that Swiss law would be applied in the event of such an appeal. This was

also confirmed by CAS in a previous appeal against a FIVB Appeals Panel decision
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and found that Swiss law applied subsidiarily (CAS 2015/A/4095, para. 58). Further,
the FIVB Appeals Panel notes that Article 1.2 of the 2023 FIVB DR explicitly states
that Swiss law shall be applicable to the merits. Hence, the Appellants’ references to

[NF’s Country] law or regulations of the [NF] are of no relevance in the present case.

In this regard, the FIVB Appeals Panel also considers it relevant to refer to the
additional observations in FIVB AP 2022-04 (See para. 47):

“The FIVB Appeals Panel considers that such finding is in particular
corroborated by the necessity of the FIVB to maintain a uniform set of rules
and legal approach that can be applied for the purpose of international
transfers. As the parties involved in such administrative transactions are
governed by different national legal systems, the FIVB Appeals Panel deems
it reasonable that the FIVB should not apply or rely on interpretations based

on national law or jurisprudence of the country of one party.”

The FIVB Appeals Panel further notes that the Decision was issued based on the FIVB
Regulations in the edition in force at the time of its issuance, i.e., the 2024 edition of
the FIVB Sports Regulations, being also applicable at the time of the occurrence of

the relevant facts on which the Decision has been based.

b) Merits

With regard to the merits, the FIVB Appeals Panel must determine whether the

Appellants have established reasons to annul the FIVB’s Decision.

The FIVB Appeals Panel shall first examine whether the transfer process for the Player
was in compliance with the procedure foreseen under Article 6 of the FIVB SR (see i.
below) and then address whether the FIVB correctly found that no valid contract
existed between the Player and the Club in accordance with with Article 6.5.6 read
with Article 6.10.1 of the FIVB SR (see ii. below). Subsequently, the FIVB Appeals
Panel will address the Club’s ancillary claims for the imposition of a monetary penalty
on the Player and the [Receiving Club] (see iii. below) and the payment of a transfer
fee in accordance with 6.3.4 (b) of the FIVB SR (see iv. below).
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i Transfer process of the Player complied with the procedure provided under
Article 6 of the FIVB SR

The FIVB Appeals Panel notes the procedure for an international transfer of a player
and the issuance of an ITC is prescribed within Article 6.2 of the FIVB SR. According
to Article 6.2.3 of the FIVB SR, a Receiving Club, after obtaining the necessary
approval from the Receiving Federation, has to negotiate the financial and transfer
conditions of the transfer of a player with his or her Federation of Origin, and “if the
player is under a written, legally binding contract with a club beyond the scheduled
transfer date”, then also with this club. Once all the “involved parties” have confirmed
their agreement in the ITC system, the Receiving Club shall pay the relevant fees in
accordance with Article 6.2.4 of the FIVB SR. After receipt of the applicable fees and
the verification of all data, the FIVB issues the ITC pursuant to Articles 6.2.5 and 6.2.6
of the FIVB SR.

In the present case, the FIVB Appeals Panel notes that the [Receiving Club] (i.e. the
Receiving Club as defined in Article 6.2.1 of the FIVB SR), in compliance with Article
6.2.3 of the FIVB SR, negotiated and paid the Federation of Origin Solidarity Fee with
the Player’s Federation of Origin i.e., the [NF], without the [NF] putting forward any
objection. In fact, in its email of [date] to the [NF], the [Receiving Club] specifically
stated “For the sake of clarity, we understand that there is no club of origin involved.
As such, no Transfer Fee is to be paid”. In response to this email, without placing any
objections or making any reference to the Contract between the Club and the Player,
the [NF] merely enclosed an invoice regarding the Federation of Origin Solidarity Fee
due to it. Furthermore, the FIVB Appeals Panel notes that, not only did the [NF] receive
this payment, it also approved and digitally signed the ITC for the Player on [date].
Pursuant to this approval by the [NF] and all other relevant parties, the [Continental
Federation], as per Article 6.2.5 of the FIVB SR, issued the ITC for the Player’s transfer
to the [Receiving Club] on [date].

On the same date, i.e. over a week after providing its approval for the ITC, the [NF]
reached out to the FIVB stating that they wished to rescind the approval. However, the
FIVB Appeals Panel observes that there is no provision for such withdrawal of

approval within the FIVB SR. Having received the Federation of Origin Solidarity Fee
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and having not objected to the transfer at an earlier stage, the FIVB Appeals Panel
finds that the [NF] cannot subsequently decide to rescind the approval that it provided
without reservations or conditions. The [NF] had sufficient time and opportunity to
consider all elements of the transfer and thus, should have refused its approval of the
ITC from the outset if it had the intention to object to the Player’s transfer. As such,
the FIVB Appeals Panel finds that the [NF]'s belated request for withdrawal of its
approval for the ITC was not relevant to the FIVB’s consideration of the validity of the

transfer of the Player.

Further, as discussed in detail below (see ii. below), there was no valid contract
between the Club and the Player at the time of request for the ITC which means that
the Club was no longer the “Current Club” of the Player as per the definition provided
in Article 6.2.3 of the FIVB SR. Hence, the Club was not an “involved party” as per
Article 6.2 of the FIVB SR whose approval was required for the issuance of the ITC.

As such, it has to be found that the procedure provided in the FIVB SR for the issuance

of the ITC was correctly followed by the FIVB in the present case.

ii. FIVB correctly found that no valid contract existed between the Player and the
Club

The FIVB Appeals Panel finds that the FIVB correctly found within the Decision, in
accordance with Article 6.5.6 read with Article 6.10.1 of the FIVB SR that no valid

contract existed between the Player and the Club.

Article 6.10.1 of the FIVB SR provides as follows:

“Subject to a club’s obligation to release players for National Team
competitions (Articles 6.1.1.(b), 6.5.1 and 7.2.6), the Receiving Club may
retain the player’s ITC until the end of the transfer period. If the player
requests to transfer during this period, the FIVB shall intervene, after
hearing both parties, to decide whether there is a valid contract binding the

player with the club until the end of the transfer period.” [emphasis added]
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Considering this, the FIVB Appeals Panel shall first address the scope of such a

transfer dispute proceeding and then evaluate the FIVB’s decision on the validity of

the Contract.

(1) Scope of the transfer dispute proceedings

With regard to the scope of transfer dispute proceedings, such as the one at the core

of the present Appeals, the FIVB Appeals Panel considers it relevant to refer to the
observations in the decision of the FIVB Appeals Panel in FIVB AP 2022-04 wherein

it was stated that:

61

“[...] The FIVB Appeals Panel also notes that the FIVB limits its prima
facie assessment on whether there is still a valid contract, or whether
a contract has expired or been terminated. In principle and unless there
are exceptional circumstances, the FIVB shall not consider the
potential unlawful nature of a termination, and the granting or refusal of
an ITC shall be without prejudice to the right of the aggravated party to
seek compensation for a breach of contract before the competent

forum.

The FIVB Appeals Panel considers that such approach within the
administrative transfer procedure strikes well the balance between the
principle of ‘pacta sunt servanda” and the ‘right to work” (cf., for
example, Article 15 of the Charter of Fundamental Rights of the
European Union and Article 23 of the Universal Declaration of Human
Rights), also considering that the career of professional athletes is, by
its very nature, limited in time making swift decisions in transfer
disputes necessary. Apart from such efficiency argument, this result is
also in line with Swiss law, according to which an unjustified termination
entails the right to compensation but terminates the employment
relationship in any case (cf. Articles 337c and 337d of the Swiss Code
of Obligations).
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62 In this context, the FIVB Appeals Panel also considers that the transfer
dispute proceedings under Article 6.10.1 of the FIVB SR are not
designed to represent a federation’s full-fledged dispute-resolution
chamber but shall constitute an effective administrative mechanism
considering the importance of swift decisions in cases concerning
transfer matters. The FIVB Appeals Panel understands that for a full-
fledged dispute-resolution mechanism deciding inter alia on the
existence and the consequences of breaches of contract and/or
terminations without just cause, the FIVB established a financial
dispute resolution system providing services for the resolution of
‘horizontal’ disputes of an international dimension between players,
FIVB-licensed agents, coaches, and clubs (Article 18 of the FIVB SR).”

Accordingly, the FIVB Appeals Panel notes, in accordance with the above-mentioned
principles stated in FIVB AP 2022-04, that in application of Article 6.10.1 of the FIVB
SR, the FIVB limits its assessment on whether there is still a valid contract, or whether
a contract has expired or been terminated. In principle and unless there are
exceptional circumstances, the FIVB shall not consider whether a termination was with
or without just cause, and the granting or refusal of an ITC shall be without prejudice
to the right of the aggravated party to seek compensation for a breach of contract
afterwards. In this context, the FIVB Appeals Panel notes that this approach is also in
line with the recent decision of the European Court of Justice (ECJ) dated 4 October
2024 in the “Diarra case” (Case C-650/22), wherein the ECJ found that the simple
existence of a contractual dispute between a player and his former club may not justify
a refusal to grant the required ITC for a transfer, as this is considered not to be
compatible with Articles 45 and 101 of the Treaty on the Functioning of the European

Union.

(2) Player’s termination of the contractual relationship with the Club

Applying the above in the present case, the FIVB Appeals Panel finds that the Decision
correctly found that there was no valid contract between the Player and the Club at
the relevant time in accordance with Article 6.10.1 of the FIVB SR.
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The FIVB Appeals Panel notes that in the Termination Letter sent on [date], the Player
stated, in unequivocal language, that “/ hereby give notice that | am terminating our
contract’. Hence, the FIVB Appeals Panel finds that the Player terminated the Contract
on [date] through the Termination Letter, and, accordingly, when the ITC was
requested on [date], there was no contractual relationship in place between the Club
and the Player. The FIVB Appeals Panel notes that this approach is in line with Swiss
law, according to which a declaration of a termination of a contract puts an end to the
employment relationship in any case, irrespective of whether such termination was
with just cause (See Articles 337¢ and 337d of the Swiss Code of Obligations).

The FIVB Appeals Panel further notes that both the Club and the [NF] have put forward
arguments regarding the lawfulness of the termination of the Contract by the Player,
including the arguments that a unilateral termination is not possible as per the [NF]
Regulations, that there are specific requirements under the [NF] Regulations for a
transfer of a player and that such termination is against the “technical and legal
authority of national federations against clubs and athletes”. However, as discussed
above (see para. 61 above), the lawfulness of the termination is not an issue to be
considered by the FIVB at the time of deciding on such a dispute regarding the
issuance of an ITC as the FIVB must limit its assessment, under Article 6.10.1 of the
FIVB SR, to whether there is still a valid contract, or whether a contract has expired or
been terminated, as held in FIVB AP 2022-04. Further, the FIVB Appeals Panel notes
that the supposed requirements under [NF] Regulations for the termination of a
contract are not relevant to the consideration of the present dispute as: 1. this also
relates to the lawfulness of the termination of the Contract by the Player; and 2. the
regulations applicable for the adjudication of the present dispute are the FIVB
Regulations (as discussed above in para. 46 to 49) and not the [NF] Regulations or
any national legislation of [NF’s Country]. In this regard, the FIVB Appeals Panel notes
that Article 6.1.2 of the FIVB SR clearly states that any regulations of national
federations are supplementary to and not against the provisions of the FIVB SR and
the FIVB SR prevails in the event of any discrepancy. The FIVB Appeals Panel also
does not consider it convincing that the rights and authority of the [NF] were negatively
impacted by the Decision. The FIVB Appeals Panel notes that the FIVB followed the
formal procedure established for international transfers within the FIVB SR while

issuing the ITC and adjudicating on the dispute raised by the Appellants, and as such,
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the rights and authority of the [NF] were fully respected in the adjudication process.
Therefore, these arguments of the [NF] and the Club are not relevant to the
consideration of the validity of the transfer under Article 6.10.1 of the FIVB SR, and,

consequently, they are dismissed.

In conclusion, the FIVB Appeals Panel finds that the Decision shall be upheld since
the FIVB correctly found that the Player’s transfer was valid considering that there was
no valid contract between the Player and the Club in accordance with Article 6.10.1 of
the FIVB SR and that the procedure for the issuance of an ITC as provided under
Article 6 of the FIVB SR was respected.

Lastly, the FIVB Appeals Panel notes that this decision is rendered without prejudice
to the rights and obligations of the parties relating to any financial disputes following

from potential contractual claims.

iii. No monetary penalty

The FIVB Appeals Panel notes that the Club further seeks the “imposition of a
monetary penalty on the athlete and the [Receiving Club] for actions contrary to FIVB
regulations, to be paid to our Club” without specifying which regulations were breached
by the [Receiving Club] and/or the Player or the basis for such a sanction to be
imposed on the [Receiving Club]. The FIVB Appeals Panel dismisses this request as
neither the [Receiving Club] nor the Player violated the FIVB SR as per the facts of
this case. In any case, the FIVB Appeals Panel does not have the competence to
impose sanctions for violations of the FIVB Regulations (which lies with the FIVB
Disciplinary Panel); the [Receiving Club] and the Player are not even a party to the
present appeal proceedings; and, as such, no such sanction can be imposed by the
FIVB Appeals Panel.

iv. No transfer fee

Moreover, the FIVB Appeals Panel dismisses the Club’s claim for a transfer fee under
Article 6.3.4 (b) of the FIVB SR in the event that the Player’s transfer is found to be
valid. The FIVB Appeals Panel notes that the Club cannot claim any transfer fee under
Article 6.3.4 (b) of the FIVB SR as it was not the “Current Club” at the time of the
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transfer, as stated above (see ii. above). The Contract had already been terminated
by the Player at the time of issuance of the ITC, and, as such, the Club no longer fell
within the bounds of Article 6.3.4 (b) of the FIVB SR.

Following the above, the FIVB Appeals Panel dismisses the Appeals, in toto.

COSTS

The FIVB Appeals Panel notes that Article 19.2 in fine of the 2023 FIVB DR provides
that the administrative fee may be reimbursed if a party prevails. In the present case,
the Appellants did not prevail on their appeals. Consequently, the FIVB Appeals Panel

finds that it cannot reimburse the administrative fee paid by the Appellants.

The FIVB notes that there is no provision in the 2023 FIVB DR with regard to legal
costs which allows for the FIVB Appeals Panel to attribute said costs to a specific
party. Consequently, the FIVB Appeals Panel finds that the Appellants and the

Respondent shall bear their own legal costs.
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VIl. FIVB APPEALS PANEL DECISION

For the reasons set forth above, the FIVB Appeals Panel decides as follows:

The appeals filed by [Club] & the [NF] are dismissed.

The FIVB decision dated [date] is confirmed.

No reimbursement of the administrative fee shall be granted.
Each party shall bear their own legal costs.

o b=

Any other requests for relief are dismissed.

Lausanne, [date of decision]

Ms. Damaris Young
Chairperson

Mr. Thomas Berend Mr. Tomas Gonzalez Cueto
Member Member
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for

Sport (CAS), in accordance with

e Atrticle 20 of the 2023 FIVB Disciplinary Regulations that provides as follows:

“A further appeal against the decision by the Appeals Panel can only be lodged with
the Court of Arbitration for Sport in Lausanne, Switzerland, within twenty-one (21) days

following receipt of the decision”.

e The CAS Code of Sport-related Arbitration, which is available under www.tas-

cas.org

The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21 613 50 00
Fax: +41 21 613 50 01

email: info@tas-cas.org

In the event of an appeal, this decision shall remain in effect while under appeal unless the

CAS orders otherwise.

Page 29 of 29



