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A

FEDERATION INTERNATIONALE
DE VOLLEYBALL

The

FIVB TRIBUNAL

hereby issues the following

DECISION
2024-02

on the Request for Review of [case number]? filed by

[The Coach]
(“Claimant”)

represented by [the Player’s lawyer]

[The Club]
(“Respondent”)

In the interest of the protection of privacy, this is a redacted version of the decision. Any redactions are marked
with [brackets].



represented by [the Club’s lawyer]
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1. The Parties

1. [The Coach] is a professional volleyball coach from [Country] (“Claimant” or “Coach”).

2. [The Club] is a professional volleyball club from [Country] (“Respondent” or “Club”).

2. The FIVB Tribunal (FIVB Tribunal Judge)

3. Article 19.1.5 of the FIVB Sports Regulations dated 31 May 2024 as well as 11 April 2025 (“FIVB

Sports Regulations”) provide identically as follows:

“Cases before the FIVB Tribunal shall be heard by the Chairperson, provided that the amount
in dispute does not exceed CHF 200’000 (two hundred thousand Swiss Francs). [...]”

4, Because the amount in dispute in the present case does not exceed CHF 200,000.00, this Request
for Review will be heard by the Chairperson as a single judge. Dr. Karsten Hofmann from Germany
is the current Chairperson of the FIVB Tribunal and, thus, was appointed as the single judge in the

present case (hereinafter the “FIVB Tribunal Judge”).

3. Background Facts

5. On [date], the Parties signed a two-year employment agreement for the [year/year] and
[year/year] seasons (“Contract”)?. According to § 4 of the Contract, the Coach was entitled to a
yearly amount of EUR 80,000.00 net as salary, which should be paid in ten equal monthly

instalments, plus several bonuses for achieving specific results during the season.

6. On the same date, the Parties signed an additional agreement (“Addendum”)®. According to
clause 1 of the Addendum, "[i]n case of any dispute between the parties relating to the agreement
the court of lawful jurisdiction is the [the competent court from the Club’s country], FIVB and

international volleyball Tribunal."

7. End of [date], the Club informed the Coach via WhatsApp about its decision that “you are no

longer the first coach” *. The Coach was released from his obligation to appear at training but was

2 Exhibit 2 to the Request for Review.
3 Exhibit 8 to the Request for Review.
4 Exhibit 3 to the Request for Review.
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requested to stay in town at the Club’s disposal.

8. In [date], the Parties discussed a settlement and, on [date], the Club’s Vice-President and Sports

Director, [name], sent an email to the Coach as following:

“[The Coach], | did not offer to pay you for the second season. | have offered to pay you the
full amount for the first (current) season — in two instalments. The contract for the second
season is to terminated [sic] — we pay no money for the second season.

My second offer is: we pay the remaining value of the first season in one payment, we cancel
the second season (no payments), we order the airline tickets for you now (according to the
contract) and you are released from any obligations towards our club.” ®

9. The Club issued a written termination notice dated [date] (apparently submitted to the Coach by
email on [date]) by which it stated that the Contract was terminated “with immediate effect, for
important reasons (in line with art. [number] of the [club’s country legislation] and paragraph 7

point 1 of the Contract)”.®

10. On [date], the Coach filed a Complaint with the CEV” and paid the requested handling fee of EUR
400.00. On the same day, the CEV informed the Club that a Complaint was filed by the Coach and

invited it to file any comments. Until [date], the Parties filed several submissions with the CEV.®

11.  Asfrom [date], the Coach started working for the [nationality] club [new Club] (“[new Club]”).

12.  Atthe end of the [year/year] season, the Club ranked fifth in the national championship.

13.  On [date], the Club won the [competition].®

14. On [date], the CEV issued its decision in the procedure [case number], which was communicated
to the Parties on [date] (“CEV Decision”). The operative part of the CEV Decision reads partially

as following:

“For the reasons set forth above, the CEV herewith decides as follows:

e [The Club] shall pay the amount of EUR 42,064.80 net with five percent (5%) per
annum interest calculated from 24 Decembre [sic] 2022 until full payment to [the
Coach], as missing salaries.

5 Exhibit 4 to the Request for Review.

6 Exhibit 5 to the Request for Review.

7 Exhibit 9 to the Request for Review.

8 Exhibits 10 - 12 to the Request for Review.
9 Exhibit 13 to the Request for Review.
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15.

4,

16.

17.

18.

19.

e [The Club] shall pay the amount of EUR 2,000.00 net to [the Coach] as legal expenses.

e [The Club] shall pay the amount of EUR 400 to [the Coach] as reimbursement of the
handling fee.”

The President of [new Club], [name], issued a letter dated [date], which was addressed “To Whom
It May Concern”. This letter contains a statement regarding the Coach’s situation with [new Club]

and reads in its most relevant parts as following:

“l...] [The Coach] first arrived in [city] in [date] and began supporting our technical staff.
Given the precarious situation at the club, he volunteered his services for the remainder of
the [year/year] season. At that time, we anticipated his role would evolve into a full-time
paid position for the [year/year] season.

Unfortunately, due to financial difficulties revealed in [date], the club faced forced
relegation by the [new Club’s league]. We engaged in a lengthy appeal process, which was
ultimately successful at the start of the [year] season. However, [...] we were still unable to
afford a paid position for [the Coach] as Director of Performance.

This appeal process unfolded during the [date]. During that time, [the Coach] continued to
assist the club on a voluntary basis.

Our inability to provide [the Coach] with a paid position was communicated to him in [date],
leaving [the Coach] without a contract for the [year/year] season. Nonetheless,
demonstrating his strong ethical commitment, [the Coach] continued to assist the club on
a voluntary basis, including helping with players' recruitment throughout the [year/year]
season. We understood [the Coach] was looking for a paid role, something we were
unfortunately not able to provide. [...]”%°

The Proceedings before the FIVB Tribunal

On [date], the Coach filed a Request for Review regarding the CEV Decision before the FIVB
Tribunal (“RfR”).

On [date], the FIVB Tribunal acknowledged receipt of the RfR and the handling fee of CHF
3,000.00 on [date]. The Club was invited to file an answer to the RfR by no later than [date]. The

Club failed to provide any response.

On [date], upon request by the FIVB Tribunal, the CEV provided a copy of its case file of the first

instance proceedings [case reference].

On [date], the FIVB Tribunal acknowledged receipt of the CEV’s copy of the case file for [case

reference] and forwarded it to the Parties. Moreover, the Club was provided a final opportunity

10 Exhibit 14 to the Request for Review.
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to file an answer to the RfR by no later than [date], and this communication was additionally sent

to the Club’s legal representative before the CEV, i.e. [the Club’s counsel].

20.  On [date], the Club submitted its answer to the RfR (“Answer”).

21.  On [date], the FIVB Tribunal Secretariat acknowledged receipt of the Answer and forwarded it to
the Coach for his information. The Parties were informed that the FIVB Tribunal Judge would issue
further instructions after his review.

22. On [date], the FIVB Tribunal Secretariat informed the Parties that, after review of all the Parties’
submissions, the FIVB Tribunal Judge needed further information and documents for his final
assessment of the case. Consequently, the Coach was requested to submit further information
and documents to specific issues mentioned in the procedural order by no later than [date].

23.  On [date], the FIVB Tribunal Secretariat received the Coach’s submissions. By email dated [date],
it forwarded the submissions to the Club and invited it to file respective comments by no later
than [date].

24.  On[date], the FIVB Tribunal Secretariat received the Club’s comments. By email of the same date,
it forwarded the submissions to the Coach and informed the Parties that the FIVB Tribunal Judge
would issue further instructions after his review.

25.  On [date], the FIVB Tribunal Secretariat informed the Parties that the FIVB Tribunal Judge had
reviewed all submissions and no further exchange of submissions was necessary. The Parties were
requested to provide a detailed account of their respective costs as well as supporting
documentation by [date].

26. On [date], the Coach made his submission on costs.

27. On [date], the Club made its submission on costs (letter dated 2 June 2025).

5. The Parties’” Submissions

28. The following section provides a summary of the Parties” submissions and does not purport to
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include every contention put forth by them. However, the FIVB Tribunal Judge has thoroughly
considered all the evidence and arguments submitted by the Parties (including the ones
submitted in the first instance), even if no specific or detailed reference has been made to those

arguments in this section.

5.1. The Coach’s Request for Relief and Position

29. Inits RfR, the Coach submitted the following request for relief: 1

“The Coach requests a decision to be rendered, per which:

the CEV Decision shall be confirmed with respect to:

e the CEV competence to decide on the present dispute;

e the Club’s wrongful termination of the Agreement;

e the Coach’s entitlement to a termination indemnity;

e the Coach’s entitlement to late payment interests with a five percent (5%) rate
per annum;

e the Coach’s entitlement to the reimbursement of the CEV handling fee in
amount of four hundred euro (€ 400); and

e the Coach’s entitlement to the payment of a contribution towards his legal
expenses in the amount of two thousand euro (€ 2.000).

the CEV Decision shall be reviewed and amended as follows:

e the termination indemnity due by the Club to the Coach amounts to one
hundred thirty-seven thousand sixty-four euro and eighty cents (€ 137.064,80);
and

e the Coach fulfilled his mitigation duty.

the Club shall be liable to:

e reimburse the Coach all costs of the present Request for Review, being the
amount of three thousand Swiss franc (CHF 3.000) as FIVB Tribunal handling
fee; and

e indemnify the Coach for legal expenses incurred in connection with these
proceedings (including attorney’s fees), up to an amount to be determined by

the FIVB Tribunal in due course.”

11 Request for Review, para. 81.
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30.

31.

In the RfR, the Coach additionally submitted the following request: 2

“74. Hence, the Club shall evidence that -for all payments made and to be made to the
Coach- all personal and/or corporate income taxes payments have been made by the Club
on behalf of the Coach.

[...] 76. Hence, the Club shall provide the Coach with a corresponding tax certificate.

In support of his requests, the Coach argues as follows:

The Club terminated the Contract without just cause: The Coach has never agreed to the
Club’s termination and the Club neither warned the Coach nor indicated that it was not
satisfied with the sporting results. The Club wrongfully terminated the Contract because a
termination with just cause must be preceded by a written notice. The Club failed to do so
and with that it breached the contractual conditions. The Club terminated the Contract

without just cause and did not respect the general principle of pacta sunt servanda.

The Coach is entitled to a higher termination indemnity: Under both, contractual and ex
aequo et bono considerations, the Coach should be placed financially just like the Contract
would have expired regularly and been duly executed. The Coach’s salary under the Contract
has to be calculated on a 2022-2023 net salary of EUR 80,000.00 and a 2023-2024 net salary
of EUR 85,000.00. The bonus for the Club’s win of the CEV Volleyball Challenge Cup 2024
Men cannot be smaller than the bonus for the 1st place in the Polish Volleyball League, i.e.
EUR 10,000.00 net of taxes; since the event related to this bonus has occurred in the
meantime, said payment is not hypothetical anymore and without the Club’s termination, the
Coach would have been entitled to the bonus (reference to FIVB Tribunal jurisprudence:
decision 2019-04). In total, the Coach is entitled to a termination indemnity in the amount of
EUR 137,064.80 net (full salaries for 2022-23 and 2023-2024 seasons plus bonus minus the
amount of EUR 37,935.20 already received).

The Coach has complied with his mitigation duty: The Coach showed diligence and
seriousness to mitigate his damages and to take reasonable actions to minimise the losses

suffered.

o He hired a renown volleyball agent, who sought for a new position as head coach

12 Request for Review, paras. 74 - 76.
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during [date]. In this context, the Coach got in contact with another club during the
[date] (statement provided by the General Manger of the [a potential club]). They
discussed the position of head coach, but the conversations never led to discussions

about the possible salary.

o As to [new Club]: The Coach acted in good faith in considering a possible paid
position. He did not sit idly as demonstrated by his attempts to even start with an
unpaid position in order to reach a paid one but finally did not manage to get paid
(except for the amount of AUD 10,000.00 as reimbursement of expenses). The Coach
and [new Club] discussed a monthly amount of EUR 5,300.00 for the [year/year]
season as intended salary. The late announcement of unexpected financial difficulties
prevented the Coach to search for another position during the remainder of the
[year/year] season and no intentional failure to earn income can be considered. The
CEV failed to provide the Coach with the opportunity to submit additional evidence
on this issue in the first instance but wrongfully decided that the Coach had failed to

fulfil his mitigation duty.

o As to the [year/year] season: The Coach started working as a consultant with the
Australian company “Suiko” on a project-by-project basis as well as a technical coach
at the Vanuatu Volleyball Federation. As such, he did not receive a salary. However,
in [date], together with his wife, who is a senior consultant at [company’s name], he

received a payment of “S 21.450” from [the company’s name].

e The Clubshall pay late payment interest: It is a general principle of law that a regular payment
made after the due date is subject to interest and a 5% per annum rate appears fair and
reasonable. Thus, the CEV rightfully decided to allocate late payment interest of 5% per

annum as from [date].

e The Club shall provide a tax certificate: According to Articles 4 and 7.4 of the Contract, any
payments by the Club to the Coach are to be considered “net of personal and/or corporate
income taxes” (these taxes to be paid by the Club), while the Coach was to pay only taxes
related to social security. The Club shall evidence that for all payments made and to be made
to the Coach all personal and/or corporate income taxes have been paid by the Club on behalf
of the Coach. The CEV omitted to address the Coach’s request to be provided with a tax

certificate in the CEV Decision.
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As to legal expenses and dispute resolution costs: The FIVB Tribunal shall confirm the cost
decision in the CEV Decision (total payment of EUR 2,400.00 by the Club to the Coach).
Moreover, in accordance with Articles 20.11.1 and 20.3 of the FIVB Sports Regulations, the
Club shall pay for the Coach’s legal expenses incurred in connection with the proceedings

before the FIVB Tribunal (including the handling fee of CHF 3,000.00).

5.2. The Club’s Request for Relief and Position

32.

33.

In its Answer, the Club submitted the following request for relie

f:.13

“23. | would like to point out that the Club has decided not to appeal due to the fact that
the CEV's decision properly balances the interests of both parties and the Club is fully
aware of this.

24. Considering the above, The [sic] Club is requesting a decision to uphold the CEV

Decision and fully dismiss the Request for Review by The [sic] FIVB Tribunal Judge.”

In support of its requests, the Club argues as follows:

As already mentioned in the first instance before the CEV, since the law applicable to the
Contract was [the Club’s country’s legislation], the termination was valid and fully effective.
It came into force upon receipt of the Club’s letter dated [date] by which the Coach was
informed about his termination. The compensation awarded by the CEV is an appropriate

amount and fully covers the loss suffered by the Coach.

In the first instance, the Coach claimed for a total amount of EUR 122,064.80 net as
termination indemnity while in his Request for Review he now claims for EUR 137,064.80
(extra amounts of EUR 10,000.00 for bonus and EUR 5,000.00 for salary). There is no need
for the Club to compensate for any bonuses since the required success was achieved after
the termination of the Contract. Moreover, the FIVB Tribunal jurisprudence referred to in the
Request for Review is irrelevant, as it concerns a player who did not play while under contract

instead of the Coach being no longer a team member after the termination of the Contract.

The Coach failed to comply with his mitigation duty: The respective position expressed in the

CEV Decision should be fully agreed with, in which it was indicated that the Coach did not

13 Answer, paras. 23 + 24.
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make any efforts to find employment for the rest of the [year/year] season and for the
[year/year] season. The Coach failed to provide convincing evidence that he made efforts to
find employment, in particular, the statement of [potential new club] cannot be considered
sufficient. Moreover, the credibility of the Coach’s agent is very questionable since no agent
would provide information which are not in favour of his client. For more than one year, the
Coach provided his services to [new Club] for free, based on an unspecified hope that a paid
professional position at that club would be found for him, although he was aware of the
(financial) situation in which [new Club] found itself. In any event, the Coach already knew in
the [date] that the two clubs he asked for employment were not able to prepare a paid

position for him. This cannot be considered as compliance with his mitigation duty.

The Coach should not burden the Club with the risk that he wanted to take up employment
in a club with a specific sports position. Moreover, the Club cannot be held responsible for
the Coach's passivity or lack of skills in finding employment. The arguments presented in the
CEV Decision were fully consistent with the facts of this case, the Club fully agrees with its

content and requests upholding the CEV Decision.

Jurisdiction

34.  The FIVB Tribunal must first examine whether it has jurisdiction to hear the present dispute. To

do so, it must first look at the relevant provisions of the FIVB Sports Regulations.

35. Article 19.2.1 of the FIVB Sports Regulations reads as follows:

“The FIVB Tribunal is competent to decide financial disputes of an international dimension
between clubs, players, FIVB-licensed agents and coaches from within the world of
volleyball. The FIVB Tribunal’s jurisdiction extends also to financial disputes of an
international dimension between a coach and a National Federation.”

36. Article 19.2.2 of the FIVB Sports Regulations stipulates that the FIVB Tribunal can only resolve

disputes:

“19.2.2.1  arising between the natural and legal persons/entities mentioned in Article
19.2.1; and

19.2.2.2 decided previously by the FIVB / a Confederation or referred by the FIVB/a
Confederation to the FIVB Tribunal”

37. Article 19.2.3 of the FIVB Sports Regulations grants the FIVB Tribunal the power to rule on its
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jurisdiction.

38. The FIVB Tribunal Judge finds that the present dispute is a financial dispute of an international
dimension under Articles 19.2.1 and 19.2.2.1 of the FIVB Sports Regulations because it involves a
claim between a coach from Italy and a club from Poland concerning the entitlement for payment
of a termination indemnity. The dispute also complies with Article 19.2.2.2 of the FIVB Sports
Regulations because it was decided previously by the CEV.

39. The FIVB Tribunal’s jurisdiction is also undisputed by the Parties. Any issues related to the CEV's
jurisdiction in the first instance and the respective findings in the CEV Decision have not been
submitted for review by the Parties. Therefore, the FIVB Tribunal has jurisdiction over the present
dispute under the FIVB Sports Regulations.

7. Admissibility

40. Article 18.2 of the FIVB Sports Regulations reads as follows:

“Within fourteen (14) days from notification of the decision under Article 18.1 above, any
affected party may request that the case be reviewed by the FIVB Tribunal.”

41. The CEV Decision is dated [date], however, it was sent to the Parties on [date] only. The Coach
submitted his RfR on [date], i.e. within the fourteen-day deadline. Thus, the RfR is admissible.

8. Procedural Issues

8.1. No hearing

42. In accordance with Article 20.8.1 of the FIVB Sports Regulations, the FIVB Tribunal Judge has
decided not to hold a hearing but to decide the present case on the written submissions only.
The Parties did not request to hold a hearing and the Parties” written submissions (including
several exhibits) suffice for the FIVB Tribunal Judge to decide on the case.

8.2.  Scope of Review

43.  According to Article 18.2 of the FIVB Sports Regulations, any party affected by the CEV Decision
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44.

45.

46.

may request that “the case be reviewed by the FIVB Tribunal”. The FIVB’s intention to have just a
review instance after a first instance decision is also shown by the wording for such legal remedy,
i.e. “Request for Review of a decision” (Article 20.3 of the FIVB Sports Regulations), as well as the
last sentence of Article 20.6.2 of the FIVB Sports Regulations ("As with any RfR, a counterclaim
may not introduce any claims not (timely) filed in the first instance"). Therefore, the FIVB Tribunal
Judge understands his competence to be limited to the review of the case and the review of the
first instance decision but not to be authorized to grant any new claims not already requested in

the first instance.

As can be read from the case file provided by the CEV, in his first instance complaint, the Coach
requested compensation in the total amount of EUR 122,064.80, i.e. salary compensation of EUR
80,000.00 each for the [year/year] and the [year/year] seasons minus the salary in the total
amount of EUR 37,935.20 already paid. In the present RfR, the Coach requests additional EUR
5,000.00 for the [year/year] season (salary of EUR 85,000.00) and a bonus of EUR 10,000.00. In
this context, the Club complained in its Answer, that the Coach did not request the bonus and

just EUR 80,000.00 as salary in the first instance proceedings before the CEV.

In his two submissions filed before the CEV (complaint dated [date] and second submission dated
[date]), the Coach did not mention any bonus to be paid but focused his claim on compensation
for salary (EUR 80,000.00 for each season). This corresponds to the Coach’s pre-court “Formal
Notice” dated [date], where a compensation for salary in the total amount of EUR 160,000.00
minus the salary already paid was requested. On [date], the CEV confirmed receipt of the second
round of written submissions and stated that it would decide the dispute based on the record as
it stands, with a decision to be issued and forwarded to all parties in due course. Until the CEV
Decision was issued and communicated to the Parties on [date], the Coach did not amend his

request for relief.

The FIVB Tribunal Judge has taken note of para. 4.3 lit. k of the CEV Decision stating, inter alia,
that the Coach had “reserved the right to demand further bonus payments”. However, the only
remarks on reservation of rights found in the CEV case file are in para. 82 of the Coach’s complaint
and para. 41 of the Coach’s reply in the first instance proceedings, which identically read as
following: “The present [Request for Relief / Reply] is addressed all rights reserved and without
any prejudice whatsoever.” Such a generalized reservation becomes less important and finally

moot if a party does not utilize its rights during the respective proceedings. As the Coach failed
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9.

9.1

47.

48.

49.

50.

to amend his request for relief until the CEV Decision was rendered, the scope of review of the
FIVB Tribunal Judge is limited to the Coach’s claims filed before the CEV but not a bonus of EUR

10,000.00 and/or additional EUR 5,000.00 as salary compensation for the [year/year] season.

Discussion

Applicable law

Article 20.9 of the FIVB Sports Regulations reads as follows:

“Unless otherwise agreed by the parties, the Tribunal shall apply general considerations of
justice and fairness without reference to any particular national or international law (ex
aequo et bono).”

The Club argues that the law applicable to the Contract was Polish law and that the termination
of the Contract was regulated by Article 746 of the Polish Civil Code. According to the Club, these
regulations stipulate as following: “[W]hen terminating the contract, the principal should pay the
contractor a part of the remuneration corresponding to his previous activities, and if the
termination occurred without a valid reason, he should also repair the damage.” In this context,
the Club refers to § 7 point 1 of the Contract, which reads as following: “For any matters not

regulated in the Contract will be applied the provisions of the [Club’s country’s legislation].”

The FIVB Tribunal Judge finds that § 7 point 1 of the Contract does not provide an unambiguous
statement on the applicable law, which is needed in light of Article 20.9 of the FIVB Sports
Regulations (similar to Article 18.1 lit. f. of the FIVB Sports Regulations for the first instance) to
apply any other law than ex aequo et bono.** The principle of ex aequo et bono shall prevail

according to the maxim that lex specialis derogat legi generali.

Article 20.9 of the FIVB Sports Regulations stipulates the applicable law to be ex aequo et bono
“lulnless otherwise agreed by the parties”. Neither the Club’s submissions in the first instance
before the CEV as well as in the present proceedings before the FIVB Tribunal, nor the ambiguous
wording of § 7 point 1 of the Contract provide a sufficient basis to consider an agreement on the
applicable law in line with Article 20.9 of the FIVB Sports Regulations. § 7 point 1 of the Contract

speaks of “any matters not regulated in the Contract” but remains unclear what such matters are.

1% See also FIVB Tribunal 2019-03, paras. 44 et seq.
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51.

9.2

52.

53.

(i)

The Coach’s claims for termination indemnity are based on the salary and bonus stipulated in the
Contract. As such matters are “regulated in the Contract”, no reference to other (national) law
applies at all. Moreover, even Article 746 of the Polish Civil Code stipulates that in case of a
termination “the principal should pay the contractor a part of the remuneration corresponding to
his previous activities, and if the termination occurred without a valid reason, he should also repair
the damage”. This is exactly the approach in the CEV Decision under ex aequo et bono and the
Club finds the compensation awarded to be an appropriate amount fully covering the loss

suffered by the Coach?®.

Thus, based on the above and in the absence of a clear agreement to the contrary, the FIVB
Tribunal Judge will decide the dispute ex aequo et bono within the meaning of Article 20.9 of the
FIVB Sports Regulations (i.e. applying general considerations of justice and fairness without

reference to any particular national or international law).

Findings

The Coach requests the FIVB Tribunal to confirm relevant parts of the CEV Decision and
additionally to amend the first instance findings by way of awarding a higher amount to be paid
to the Coach and a tax certificate to be issued by the Club. The Club requests to fully uphold the
CEV Decision. Therefore, relevant parts of the CEV Decision are not in dispute between the
Parties, namely the CEV’s findings on its competence to decide the case in the first instance, on
the costs for the first instance proceedings, that the Club terminated the Contract without just
cause, and that the Coach is entitled to a compensation and respective interest to be paid by the

Club.

Consequently, the present findings of the FIVB Tribunal just refer to the issues in dispute, i.e. (i)
whether the Coach is entitled to a compensation of EUR 137,064.80 instead of EUR 42,064.80
(including the question whether the Coach has fully fulfilled his duty to mitigate), and (ii) whether

the Club has to provide a tax certificate.

Compensation for early termination of the Contract

5 see para. 11 of the Answer.
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54.

55.

56.

57.

In the present review proceedings, it is undisputed that the Contract was terminated by the Club’s
written termination notice dated [date]'® and that the Club has to pay a compensation to the
Coach in principle. The CEV Decision has found that “the Club did not submit arguments with valid
evidence in support and therefore terminated the Contract without just cause” and with regard to
the consequences of the termination of the Contract “the Coach shall be compensated for all
damages suffered as a result of the unjustified early termination of the Contract. In principle, the
Coach will be placed in the same financial position as if the Club had duly performed the contract
without such termination.” The FIVB Tribunal Judges fully agrees with these findings and

determines the specific amount to be paid by the Club to the Coach as follows:

The CEV Decision has awarded the amount of EUR 42,064.80, i.e. the agreed salary for the
[year/year] season (EUR 80,000.00) minus the amount already paid by the Club (EUR 37,935.20).
The same CEV Decision has dismissed the Coach’s claim for the amount of further EUR 80,000.00
for the [year/year] season. Now, this amount is requested by the Coach again and he additionally
claims salary compensation of further EUR 5,000.00 for the [year/year] season and a bonus of
EUR 10,000.00. As found above in para. 46 of the present decision, the FIVB Tribunal Judge is not
authorized to decide on claims requested in the present review proceedings for the first time.

Thus, the Coach’s claim in the amount of EUR 15,000.00 is to be dismissed.

As to the remaining EUR 80,000.00 in relation to the [year/year] season, the CEV Decision has
found as follows: “However, [the Coach] must recognise that he would have had sufficient time to
find employment for the [year/year] season. As he did not do so and did not provide any evidence
that he was looking for a suitable position, this circumstance is taken into account in the
calculation of the compensation as a duty to mitigate the damages”.'’ In the present review
proceedings, the Coach argues that he sufficiently complied with his mitigation duty and showed
diligence and seriousness to mitigate his damages and to take reasonable actions to minimise the
losses suffered. On the contrary, the Club submits that the Coach failed to comply with his
mitigation duty and the respective position expressed in the CEV Decision should be fully agreed

with.

In this regard, the FIVB Tribunal Judge observes that under general principles of fairness and

16 Exhibit 5 to the Request for Review.
17 CEV Decision, page 6 (section 4.3 lit. i).
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58.

59.

justice, the law of damages as well as contract law and labour law, and according to jurisprudence
of the FIVB Tribunal®®, any party has a duty to mitigate damages. Such mitigation duty
corresponds to a duty to be active in trying to find a new job after a contract is terminated. A
party (player/coach) should not merely sit idly by and wait to collect money from a club that
he/she is not performing for. Thus, any amounts received by a party from another club (or similar
organisation) after termination must be deducted from the amount requested from the
breaching party. In addition, any amounts which the party might have earned by exercising
reasonable care during the remaining term of the employment must also be deducted. Finally,
the mitigation duty is subject to the circumstances of the case; for instance, a player cannot be

expected to find another employment if the player was terminated too late into the season.®

The Coach submits that, despite his efforts and those of his agent, he has not been able to secure
new employment since the Contract was terminated on [date]. The FIVB Tribunal Judge considers
that it is de facto often more difficult for a coach to find a new contract not only at the end of a
season but also during the course of a season (as compared with a player). However, the claim
for EUR 80,000.00 dismissed by the CEV Decision and now again requested in the present review
proceedings relates to the [year/year] season while the Contract was terminated in [date] during
the [year/year] season. In general, it seems reasonable for a coach to find a new (paid)
employment during half a year after termination and starting such employment at the beginning

of a new season.

Even under the specific circumstances of the present case, the FIVB Tribunal Judge holds that the
Coach was in a position to secure (paid) employment for the [year/year] season. According to the
statement of the President of [new Club]? and the Coach’s information provided in his second
submissions dated [date], about three months after termination of the Contract, the Coach
started to work for [new Club] on a voluntary basis without being paid. It was the intention of the
Coach and [new Club] to create a full-time paid position for the [year/year] season (Director of
Performance) and a monthly salary of EUR 5,300.00 was discussed. [new Club] suffered severe
financial difficulties at least in [date] and the club faced forced relegation by the [new Club’s
league], which [new Club] successfully appealed against. Nevertheless, [new Club] was still unable

to afford a paid position for the [year/year] season about which the Coach was — according to the

18 CEV Decision, page 6 (section 4.3 lit. i).
19 CEV Decision, page 6 (section 4.3 lit. i).
20 Exhibit 14 to the Request for Review.
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61.

President of [new Club] — informed in [date]. However, acting as a pro bono “Director of
Performance” since [date], the Coach had fundamental knowledge about the financial situation
of [new Club] at that time, in particular from [date] on, when [new Club] was (provisionally)
relegated. The Coach had to be warned that there would be no chance to find a paid employment
at [new Club] in the [year/year] season as intended and could not rely on this one option for a

paid employment.

As to the Coach’s further efforts to find a new (paid) employment: The Coach submitted evidence
for discussions with the [potential new Club] for the head coach position “during the [date]”.?
However, he failed to provide evidence for his agent’s further efforts allegedly made during the
period [date].?? Discussions with just one club and unverified further efforts to find an
employment as of [date] are not sufficient to fulfil his duty to mitigate damage. Moreover, it was
the Coach’s free choice to work (pro bono) for a [new Club’s league] and the same applies for his
later (pro bono) engagement with the [National Federation] and his consultant position with the
[company name]. Although all these engagements seem to be commendable, this does not fulfil
his duty to mitigate damage, in particular for the [year/year] season, because he could have done

much more.

As the Coach is an experienced volleyball coach with a network for contacts to different
clubs/federations (see [new Club] and [National Federation]) and had engaged an agent for
seeking a new employment, which was not limited to the position of a head coach but also could
have been a managing position like “Director of Performance” or consultant, the FIVB Tribunal
Judge deems it reasonable that the Coach could have found a paid employment for a salary in the
same range as agreed under the Contract for the [year/year] season, i.e. EUR 80,000.00 net.
Taking into account, that the Coach’s mitigation duty includes the deduction of any amounts
which he might have earned by exercising reasonable care since termination in [date] and during
the [year/year] season, the FIVB Tribunal Judge finds that the Coach failed to fulfil his mitigation
duty and that the amount of EUR 80,000.00 net shall be considered as the salary the Coach might
have earned and has to be deducted. Consequently, the Coach’s claim for compensation of EUR

80,000.00 for the [year/year] season is dismissed.

21 Exhibit 16 to the Request for Review.
22 See para 10 of the Coach’s second submission dated [date].
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(ii) Tax certificate

62. Accordingto the case file provided by the CEV, in his first instance complaint, the Coach requested
to “provide the Coach with a tax certificate evidencing the net nature of all payments under the
Agreement or the CEV decision”.?* However, the CEV Decision is silent on this issue, and it seems

that the CEV overlooked to address this first instance request.

63. According to Articles 4 and 7.4 of the Contract, any payments by the Club to the Coach are to be
considered “net of personal and/or corporate income taxes” (these taxes to be paid by the Club),
while the Coach was to pay only taxes related to social security. The Contract does not expressly
provide for the Club’s obligation to provide a respective tax certificate. However, since the
Contract guarantees that the Coach’s salary will be net of income taxes, the FIVB Tribunal Judge
—deciding ex aequo et bono — finds it appropriate that the Club provides proof of the fact that it
has duly paid any respective tax. Thus, the Club shall evidence that for all payments made and to
be made to the Coach in relation to the Contract and its termination all personal and/or

corporate income taxes have been paid by the Club on behalf of the Coach.

64. The Coach’s request for the issuance of a tax certificate is therefore granted.

(iii) Conclusion

65. The CEV Decision is upheld, in particular, the order for the Club to pay to the Coach the amount
of EUR 42,064.80 net with five percent (5%) per annum interest calculated from [date] until full

payment.

66. The Coach’s request for a tax certificate is granted while his request for payment of further EUR

95,000.00 is dismissed.

9.3 Costs

67. Inthe CEV Decision, the Club was ordered to pay to the Coach the amounts of EUR 2,000.00 net

“as legal expenses” and EUR 400.00 “as reimbursement of the handling fee”. As the CEV Decision

23 See also Exhibit 9 to the Request for Review.
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68.

69.

70.

71.

is fully upheld by the FIVB Tribunal and as the Club has expressly asked for “a decision to uphold
the CEV Decision”, the FIVB Tribunal Judge does not amend the decision on costs in the CEV

Decision.

As to the costs of the present proceedings before the FIVB Tribunal, the Coach was requested to

pay a handling fee in the amount of CHF 3,000.00 which was received by the FIVB on [date].

On [date], the Coach made his submission on costs and stated that his counsels spent 37 hours
and 44 minutes on the present case resulting in legal fees in the amount of EUR 11,414.33
(including VAT), which was supported by respective documentation. In addition, the Coach

requests reimbursement of the handling fee of CHF 3,000.00.

On [date], the Club made its submission on costs (letter dated [date]) and stated that it has an
agreement with its counsel’s law firm for “provision of permanent legal services (a retainer)” and
no separate agreement was concluded regarding legal services for the present proceeding. It
submitted that the counsel’s workload should be estimated at CHF 4,000.00 in line with the
agreement for permanent legal services. However, the Club failed to submit any respective

documentation as requested by the FIVB Tribunal’s procedural order dated [date].

Article 20.11.2 of the FIVB Sports Regulations allows the prevailing party to be granted a
contribution towards its reasonable legal fees and expenses incurred in connection with the
proceedings before the FIVB Tribunal (including the applicable handling fee). When deciding on
this contribution, the FIVB Tribunal Judge shall consider the outcome of the proceedings, as well

as the conduct and financial resources of the parties.

Considering (i) the supporting evidence for legal fees submitted by the Parties, (ii) that CHF 2,500.00 is

the maximum contribution for first instance proceedings under Article 18.1 f. of the FIVB Sports

Regulations, and (iii) that the Coach’s request for relief concerning further claims as awarded in the first

instance is dismissed except for the issuance of a tax certificate, the FIVB Tribunal Judge finds that both

Parties shall bear their own legal fees and other expenses incurred in connection with the present

proceedings. Furthermore, the non-reimbursable handling of CHF 3,000.00 shall be borne by the Coach.
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DECISION

For the reasons set forth above, the FIVB Tribunal Judge decides as follows:

The Request for Review filed by [The Coach] is partly dismissed.

The decision rendered by the CEV dated [date] ([case reference]) is fully upheld, including

the orders that

a)

b)

c)

[The Club] shall pay to [The Coach] the amount of
EUR 42,064.80 net with five percent (5%) per annum interest calculated from [date]

until full payment;

[The Club] shall pay to [The Coach] the amount of
EUR 2,000.00 net as legal expenses; and

[The Club] shall pay to [The Coach] the amount of
EUR 400.00 as reimbursement of the handling fee.

[The Club] shall provide [The Coach] with a tax certificate proving that all personal and/or

corporate income taxes for payments made and to be made to [The Coach] in relation to

the Contract of [date] and its termination have been paid by [The Club] on behalf of [The
Coachl].

The Parties shall bear their own legal fees and expenses (including the handling fee).

Any other requests for relief are dismissed.

Lausanne (Switzerland), seat of the proceedings, [date]
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NOTICE OF APPEALS

An appeal may be filed against this decision exclusively before the Court of Arbitration for Sport (CAS),

in accordance with
a) Article 20.12 of the FIVB Sports Regulations:

“Decisions of the FIVB Tribunal can only be appealed to the Court of Arbitration for Sport
(CAS), Lausanne, Switzerland and any such appeal must be lodged with CAS within
twenty-one (21) days from the receipt of the decision. The CAS shall decide the appeal
ex aequo et bono and in accordance with the Code of Sports-related Arbitration, in
particular the Special Provisions Applicable to the Appeal Arbitration Procedure.”

b) The CAS Code of Sport-related Arbitration, which is available under www.tas-cas.org.
The address and contact details of the CAS are the following:

Court of Arbitration for Sport
Avenue Bergieres 10
1004 Lausanne, Switzerland
Tel: +41 21613 5000
Fax: +41 216135001
Email: info@tas-cas.org
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